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CHAPTER I: INTRODUCTION

This study begins with certain major controversiles
~@#bout theorles of value. An exémination of these contro-
, versies shows that their speciflc conclusions presuppose
‘;sﬁéclal metaphysical and epistemological commitments.
;.§§g,question arises: must the determination of the
'1§a5§uacy of eny value hypothesis awalt the successful

selution of persisting metaphysical snd epistemological
p?qblems, or can a criterion be developed which is
fiﬁdépendent of pecullar philoSOphical sssumptions? My
’éwa view is that in order to establish s compétent‘tést
; &£;qppos1ng value conclusions neutrsl criteris are
’ ﬁﬁéegsary. A criterion of any hypothesis must not derive
£t$ éharacter from a special set of prgsgppositionswgnd
essumptions. For then its spplication will favor a theory
fﬁ@ieh 1s grounded on kindred propositions and will result
"ih%Qﬁestion~begging inquiry.
by It is sdmitted that the construetlion of criteris
»fgf'any purpose will involve certsin baslc presuppositions,
1 §ﬁeh s8s those regarding loglcel conditions. But a signifi-
_ cant feature of these antecedent principles.is ihat they
are recognized and used in common by opprosing theories.

yiﬁlass this were so, it would be impossible even to establish
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differing assertions in a relation of opposition. A

criterion, then, which is constructed in the light of

a universal loglcal requirement will presuppose and
k~&$3ume only what diverse theories slready have in common

in their foundation, structure, snd purpose. Such a
"%¥it3rion will be competent to arbitrate between alter-

native hypotheses, and it will be neutral with respect
.nécfﬁhe diverse antecedent principles ultimately responsi—
kbié!fbr the opposition in the field.

vyﬂi‘ The purpose of this dissertetion is to illustrate
,fhéicperation of a neutral value theory criterion which is
'cbased upon & common logical requirement and 1s, consequently,

,1nﬂependent of the peculiar grounds presupposed by competing
t{theorles.

‘:Ux’ The criterion to be illustrated has grown out of
‘c§§grfollowing considerations about the nature of hypotheaes.
‘Hypctheses are occasioned by our inability to account for
‘certain experiences, the function end end of & hypothesis
| 1s to mseke questioned facts intelligible. Thus if our ex-

ﬁéﬁiénce of solidity 1s rendered incomprehensible by other

,Eﬁb@ledge we possess about the physical world, the task of
#ﬁcAscientist 1s to describe the conditions responsiblebfor
,néh&swexperience. If the hypothesis which purports to explain
' solidity asserts that it is phenomenal only, that hypothesic

is 1lnadequste unless 1t provides & sufficiént account of how

_the appearance involved derives its character from the un-
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;éXﬁerienced reality. The scientist who analyzes matter
%inte:objects having no resemblance to those we percelve
will explain the facts we do experience by describing
‘ﬁhém\as the effects of a vast system of electrons and
 §retons in violent motion.

;» If it were not required of s hypothesls to make
‘intelligible the experlenced facts which first occasioned
1%, there would be no means available of testing alternative
_assertions except self-consistency or comﬁatibility with
6ﬁh§r prOpositioﬁs. But self~consistent assertions may be
?ﬁélSé, and the mere compatibility of propositions does not
Uéupply an sdequate basis for the determination of truth.
"',ééé&ther, instances may be found in the history of thought
7ﬁﬁéfe the faillure to account for an experience resulted in
gbh&édenial of the facts experienced. Gorglas, for exsmple,
 65¢§ﬁot see how communication could taske plasce, and conse-
;éﬁéhtly denied>that it did. A procedure of this kind 1is
 the negation of rationsl inquiry, snd is so recognized
’éﬁong competent modern scientlsts, |

o What is required of a philosophic theory is not

‘1gss than 1s acceptable in sclence. In phllosophy, as in

w?ms'e, s hypothesis 1s inadequate unless it renders in-
lligible the pertinent facts whilch we experience, and which
_originally produced the need of a.theory. Thus the only

,sﬁfficient criterion of a self-consistent value hypothesis
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Ef%ﬁ;tﬁttest its operation, and that of the'special*principles
"if‘presupposes, in a specific context where the need for
gl@rification gives to value theory 1tsvdistinctive function.
L?hiéfproceduré does not rest upon special metaphysical or
 ép1stamo1ogica1 grounds. It is based on & common loglecal
~ edndition which a1l systematic inquiry must fulflll.
~+ To 1llustrste:the neutral criterion of value theories
,yﬁh&eh.is proposed by this dlssertation, I have selected
j?lgﬁidical law ss 8 specific context in which certaln facts,‘
3yhich we may call "legal phﬁnomena", produce the distinctive
\ikihd of problem an adeqﬁate value theory must solve. The par-

tigular value theory to be tested 1s that of the Lagical

f’Foéitivist A. J. Ayer. This theory is a concise and
/. pepresentative account of a contemporsry position which
has gained widespread acceptance in the fleld.
i The structure of the dissertation will be as follows:

: 1)‘Thsre will be 8 general exposition of the major ccntro-

 yersies in value theory in order to demonstrate the funda~-
“:mantal alternative positions, and show in genersl that these
vpaaltions sre sustsined by speclsl presuppositiona. This
jfaéﬁdnstration will establish the existence of the condition

'“ich necessitates the construction and spplication of a

h neuérai criterion.

_ 2) There will be a criticsl snalysis of the positivistic

i'véiﬁé theory selected for testing. In the course of this
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~analysis it will be shown what the theory is, end how
1ts specific conclusion is determined by antecedently for-

ated principles of a metaphysical and epistemological

~eharacter.

3) I shall justify my cholce of law as @ relevant context

; w&fﬁin which a value theory end its determining principles

y be tested.

4) I shall select s particulesr attempt to account for the

nétﬁfe, source, and end of law (that of Leon Duguif, an

atstanding representative of the Realist School in juris-
prudence) and shall show that 1t terminates in self-contra-
d&éﬁion, because 1t cannot reconcile its use of the posi-
,jﬁiviétic principles which determined Ayer's value theory
with the facts thst occasion legal theory. These facts,

&8s the third section will have shown, asre of the kind which
‘ §91ue theory must explain, snd so the pecullar fallure of
 ﬁh£ legal theory examined is a direct reflection on the

pbsition taken by Ayer and the Posltivists in vaslue theory.

| It is no part of the principal problem of this
.dissertation to construct a value theory which will meet
the neutral criterion proposed. The task here 1s essen-
, §1&11y one of contributing to eritical analysis in vaslue
_ theory, and it 1s undertaken with the conviction that such
work is needed as a preliminary to the more constructive

~endeavors which should follow.
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CHAPTER II: GENERIC VALUE THEORY

This chapter is primerily expository. It wlll
,apns;der specific questions which determine the problem
;:§£;§alue theory, and exhibit the basic slternative positions
, &§ the field by a discussion of the major controversies with
’ﬁésééct to these questions. The purpose of thls exposition
';iéiyb show that the characteristic conclusion in each funda-
, %§§§§1 category presupposes certain antecedent commitments
, éfygametaphysical and eplstemologlcal nature. Thié aqnditioh
_Qﬁﬁkés necessary the construction and epplication of the kind
'»of criterion to be illustrasted in the course of the preaent
: study. o S
; - Although value theory hss its roots in the speeula-
tions of antiquity, its origin as a distinctive systematic
pﬁrsuit is to be found in the beginnings of modern philosophy.
; In commenting upon the practices of ethicsl philosophers,
 Dav1d Hume observed: B

v "In every system of morslity which I have hitherto

met with, I have always remarked, that the suthor

proceeds for some time in the ordinary way of

reasoning ... when of a sudden I am surprised to

find that instead of the usual copulations of

propositions, 1s, and 1s not, I meet with no
proposition that is not conn hected with an oug

or an ought not."

".,.. 88 this cught, or ought not, expresses some
new relasticn or affirmetion, it 1s necessary that
1t should be observed and explained; and at the
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same time that & reasson should be given, How ...
this new relation can be a deduction from others

which are entirely different from it." (1)
In thus exposing what appears to be s distinct type
"Qriéroposition, and in demanding thst it® use be accounted
féf, Hume gave a concise statement of the problem of value
theory.
e Modern reflections on the functions of languesge
~fﬁ§#e made familisr verious discriminations among propositions.
: ﬁgny~of these are useful to value theory because one of 1ts
‘ §§¢9131 problems 1s to ascertain the correct signlficance

of those propositions which appear to express the "new re-

vtion or affirmation” noted by Hume.
It is customery to distinguish between prOpositions

which are said to describe a '"mere fact! and those which

;ﬁiggpprt to signify values. The former propositions sre

termed "descriptive", and have their clearest exemplification

im

the natural sclences. Sensible facts constitute the

.~ primery data for the scilentist. His purpose is to render

hese facts intelligible, and the chief function of his
_g?ﬁivity is to establish the truth or falsity of the |

lfpﬁbboéitions which concern him as a sclentist. The second
gaiass of propositions are called "normative". 1In contrast

””ﬁgﬂéescriptive propositions which state our experience of

1. David Hume, A Treatise on Human Nature, (1738), 111,
. Pt. I, Sec. le
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“”ﬁﬁﬁhémena, normative propositions are said to be primarily

concerned with preseribing rules or signifying what ought

Thus G. E. Moore hes malntained that

"The business of Ethics is finished so far as

1t inquires 'what is good'!, when it has com-~

pleted the list of things which ought to exist
whether they do exist or not." (2)
~ For Jobn Laird: | ”

"The moral question is whether any given
action is what it ought to be." - (3)

The distinctive problem of the scientist 1s to tell
~yhatiis the character of a given phenomenon, and to relate
, §b1s knowledge to certain generslizations. Forvthis purpose,
thg»scientist employs descfiptive propositions. But in
1 &&51tion to knowing what things are, men are constantly
faced with the question: What ought I to do? This question
f§resupposes that there is some knowledge whidh is a2 sufficient
 [bas1s for a decision to éct in one way rather than another.
1'Thia -question 1is either irrationsl and meesningless, or there
. 18 sane knowledge possible which would determine an answer
‘:tujtha'question, and also serve as a basis for criticlizing
 whﬁtever conduct actualiy ensued. The propositions which

;«ékpress this kind of knowledge are called normastive propo-

f‘Q;VJG. E. Moore, Principia Ethica, p. 17.

3. John Leird, A Study in Moral Theory,
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'sitions. And the knowledge expressed is sald to be a

vl judgment . |

. The terms ordinarily predicated by scientific
1Qrbpositions are those, such as "red", "moving", "solid",
'etc., which attribute to thelr subjgéts’certain observable

| Qualities and relations. The terms conventionally used

fiﬁ ‘yalue judgments are predicates like "right", "good",
1J“Satisfactory , "desirable", etc., which are employed as
yfaﬁandards and means of prescription.

1 vi While there is some controversy smong sclentlsts

gas to whether their principal activity is "mere description”,
}yer3may truly be sald to involve "explanation" and “constructlon",
4§§§re 1s no question that descriptive propositions'are em~
  p1ded, and that they have the charscter attributed to them
,4&56ve.. Among philosophers, however, one meets considerable
’*ébpositlon.concerning the significance of normstive propo-
  §i¥ions. This fact makes it difficult to present a neutral
’férmulation of the problem. For even an attempt to specify
f th@ location of the problem might proceed on the basis of

ifq#apecial interpretation of it. This can be seen from the

. following consideration of a difficulty peculisr to value

71j£§éry.
Where there are no obstacles to ascertaining the

~denotation of a term, there are no inherent problems in
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: , 4
discovering the intension and extension of that term.

 Thﬁs;where we find universal agreement as to the referent
‘8ignified by a2 term, the matter of investigating 1ts

:ééﬁeric and differential character seems to rest primarily
 upon'the construction of adequate principles of classifi=-
ﬁfeation and a sufficlent amount of empirical study.

| The botantist, for example, studies plants. There
may be questions of ultimete detaill as to what is the con-
éiﬁsive definlition of & plant, and there are frequently
_q@éstions in particular/cases. But, in general, that
,plants exlst is not the question. The problem is usually
,aﬁé_of determining whether the characteristics of any glven
'6b5ect unite the known generic and differential qualities
of plants sd as to‘make that object an instance of a spécies
koﬁkplant. There are borderline cases whére it 1s not readily
‘ agcertainable that the object swaiting classiflcation is
 §£6perly a "plant". This is the case, for example, with
éertain fungli. But thls does not alter the fsct that plants
V'ékiat, or that the criteria involved in distinguishing plants

: :fdm animals and other objects ordinarily are adequate. It

:fiékknown by virtue of ldentiflable generlc and dlfferential

4., The intension of a term refers to the gqualities thst
~_constitute the objects named by that term. The extension
- of a term indlcates the variety of kinds comprehended by
it. The denotation of & term consists of the object or
‘objects that it names.
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charactensthat horses, cows, and plgs sre animéls, and
bak trees and asparagus are‘plantsf
| The epistemologist has the problem of explaining
;;héw the botanist is sble to acquire the knowledge which
’giﬁes his investigation e starting-point. But this problem
16 one of explaining what is slready recognized as a fact.
 The uniform experiences of botanists have enabled them to
'f¥éach a significant measure of agreément as to what char-
acteristics ere essential to any object which may be termed
;&g“plant". No such experilences exlst with reference to the
»ﬁééning of the term "value". Philosophers disagree on whéther
‘ §#§1ue" refers to an object, & relation of objects, & relation
'Féffﬁn 6bject to a subjective state of mind, or solely to a
'subjeetive state of mind. Some philosophers have denied
‘thSt the term "value" has any denotstion st all., Depending
~upon the position taken in regard to the denotation of the
| ﬁéxm "value", 1t may be asserted that the dlstinction be-
,)tweenfdencriptive and normative propositions glves rlse to
.glpseudo-problem. This implies that so~called normative
“[prbéositions are not distinct from descriptive ones; thst
ﬁ’ﬁ€alue" does not denote anything generically different from
 %§ﬁé‘fa¢tua1 referents of some sclentific propositions. It |
may‘also be asserted that normative statements do not con-

stitute propositions at all, since they are employed merely
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%o eliclt approval, or inflﬁence behavior, and consequently
,dp4not possess the capacity of truth or falsehood. ;
k“' But value theory must not begin with assertions
“about the denotation of‘"value". Such & procedure would
vgpnstitute a circulsr form of inquiry which sets out with
ip?ppositions 1t 1is supposed to reach as conclusions. Value
f £h§bry must not be merely an elaboration proceeding from
‘39pg;previously determined conclusions about reality and
1,éqgnition. For a fundamental question is whether "value"
 denotes something unique. Thus it may be that judgments
  :91at1ng to a different kind of existence, and a different
‘,ééae of cognition, are inaspproprlate as premises from which
‘ §ﬁeiinvest1gat1on of value 1s to proceed. In other words,
 §he premises used in value theory must not have the effect

jpffdenying in advance that values are sul generis. Any

3;£h§ory whlch employs such premises 1s stigmatized by the
;béfﬁérsity of beginning with what is properly & result to
~Ebe;achieved by inquiry.

- On the other hand, no inquiry can begin ex nihilo.
;;g;méthod mist be employed and criterla need to be established
?fﬁﬁia philosophical analysls of the value coneeptbis to be
,égcbﬁplished. This raiseé the questlion whether 1t 1s possible

:'ﬁe avpid a fallaclous predetermination of conclusions.

For while methods and criteria are but instruments of search
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’and discovery, the character of such instruments must be
v:apprOpriate to the nature of the object sought. You do
5&35 discover deity with the aid of a telescope, or chart
the solar system without it. Some conception of the in-
,trinsic nature of the object of inquiry is necessarily
presupposed by the hypothesis initisting every sclentific
-faﬁ&fphilosophic investigetion. Thus, there i1s an integral
f‘félation between value theory, metaphysics, and epistemology.
‘Ai} value thﬁories‘tend to speak sbout the nature of value,
;thé gx;gtential status of values, and the meaning of wvalue
~ Judgments. Inqulries concerning values will concludé with
| éffirmations or denials concerning some aspect or part of
fréality. They‘will also meke assertions about cognition.
.Fﬁrythe questions produced by the many disagreements over
the significance of value predicstes and normatlve propo-

ms are fundamentally of & metaphysical and epistemo=-

;légical character.,
Do we have any genuine knowledge of values as
 un1que entities? Or is what we take to be & value simply
, Qn,emotional state produced in us by some hon-value entity?
 if velue terms have an independent referent, and we do |
- possess knowledge of this referent, how did we acquire this
: knowledge? How do we distinguish the values referred to by

@ normative proposition from the objects described by the
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"fﬁctual, or scientific proposition? Do values exist as &
v,part of nature, independent of man, or are they purely
‘hnman phenomena? How can we tell whether any given value
‘judgment is true or false?

¥While these specific questions which determline the
 prob1em of value theory‘are distinguishable, they are not
~]enﬁ1rely separate. The answer to any one will partially
,fdetermine, or presuppose, the answer to the others. Thus,
 1£ 1t 1s said that we have knowledge of values vecause we
; ?érceive them in nature, the questions pertaining to the
;fqhgbacter and existential locus of values, and the question
:fééncerning the verification of value-judgments, are deter-
_mined within certain limits. It is clear that the starting-
~‘ééintkwill involve some affirmation or denial of the
,yéisﬁinction customarily mede between fact and value. Other-
rﬁ;se, the distinctive problem could not be specified. But
#hé‘validity of the distinctlon between fect and velue rests
’ﬁﬁch certain propositions about the existence or non-
~eﬁistence of different modes of being and cognitlon. These
‘ﬁrépositions belong to metaphyslcs and eplstemology. Now

i%tha operation of antecedently formulated metephysical and

"jep&stemological propositions might be prejudicial to the

;7mgjar guestion of whether values are suil generis. That is

iy the chief task confronting value theory at ths start
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' 1$ to obtain a sultable method of investigation and to
1aétablish an adequate criterion to test resulting hypo-
'théées. As long as value theory has sny foundation in
'Hmétaphysics and eplstemology there ls the constant danger
thet it is circular. A solution to this difficulty 1s to
'Jéonfirm as true some one of the many proposed metsphysical
_ theories presently occupying the field in philosophy. Short
 0£ this, we can test a specific value theory in the context
' 6f the kind of facts which it is supposed to explain.
“ e Having given a brief systematic account of the
jvaistinctive problem of value theory, and its integral
'iiéiation to certain philosophicasl antecedents, I will
- now consider the major positions actuslly taken by diverse
'>ﬁh30ries. In this portion of my expésition, I will not
 §tﬁ9mpt an exhaustive account of the many distinguishable
,ﬁhpofies contalined in the history of speculation about
 ?§1#681 I will 1imit my accouﬁt to certain broad cate-
  g§r:es of theories, and to the mesns by which they are
eascerﬁained. For the positions which concern me here
fvggg;determined by certaln generic characteristics possessed
 ;i§iéommon by many distinguishasble theories which sre sub-
 sumed in each category,
| The lingual conventions concerning values seem to

~ Amply that values are objective constituents of reality.
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:Oﬁé says: "The dome of the Cathedral at Florence 1is
,béautiful." This proposition has the same structure as
 th§ proposition: "The dome of the Cathedral et Florence
iS'three hundfed feet high." Propbsitions of this form
'_describe tﬁeir.independent referents by predicating some
Q@jacﬁive quality or relation of their subject terms. 1In
~ bé§h céses the verb of existence is employed in expréssing
:;ﬁh@ Judgment involved. And both propositlons implicitly
‘affirmbthemselves to be true.

: The’extent, however, to which one may meet dis-
.;ggggement over the truth of the normative proposition
1;ﬁéénétimulated considerable reflection on ﬁhe“suitabillty
’jéf,making inferences about the existence and nature‘of |
 féférents from the structure of language. As Moore ob-

;served in his Philosophical Studies:

"Why we should use the same form of verbal
expresslon to convey such different meanings

1s more than I can say. It seems curious that
language +.. should have grown up as if it were
expressly designed to mislead philosophers.” (5)

Disagreement over the meaning of value judgments

v‘mgﬁe 1ts appesrance in antiquity. The homo-mensurs tenet

5. G, E. Moore, Philosophical Studies, p. 215.
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”éffProtagoras, which was the canonlcal staﬁement of the
:ehﬁire Sophistic tradition, denled an independent exlstence
; tﬁkvalues, For the Sophists, values arose from humen in-
‘jgﬁitutions. They were not to be found in nsture, as it
'ﬁas!previously supposed. The Sophists distingulshed between
‘gbjective reality and convention, and denied that justlce,
”géﬁ@éness, and besuty were determined by anything but men's |
riiﬁﬁefests, desires, or approval. These views are related
_5Ekalato as the doctrines of such Sophists as Polus,
 §§1lic1es, and Thrasymachus.6 Diogenes Laertius tells of
>ﬁ§réhelaus, a discliple of Anaxagoras, who maintalned

"that what is just and what 1s base depends
not upon nature but upon convention." (7)

'7S¢cﬁqtes, Plato, and Aristotle opposed the Sophists, and
'§§§§rted thet a knowledge of independent reality was a
“nepessary condition of virtue. Values, for these latter
iﬁinOSOpherg, were objective, and 1t was held that our
_?nbﬁledge of values could be organized into a retional
'f#jstem. 'Nature, and not convention, or men's feelings and
khggiiefs, was declared to be the real standard for guiding

ffénﬂ~criticizing the actions of men.

.~§¢'}Gorgias, Republic, Bk I.

7. Diogenes, Laertius, II, 16-17.
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The circumstances in the ancient world which
 resu1ted in the bifurcation of "nature® and "convention"
,fhéﬁe hed their impact on philosophic speculation ever since.
Mbdern writers have emphasized the extent to which value

jﬁ&gment are found to vary, not only among the distinctive
"athnic divisions of menkind, but within the same groups
i f56m time to time. Much of the work of the modern anthro-
 p§10g1st consists in comparing, contrasting, and interpreting
ﬁhe beliefs and behavior of diverse socletles with regard to
;aﬁéh culturdl manifestations as morals, ert, and politics.
Y»Ffém a discovery of differences, some theorists have inferred
b;thét the truth of value judgments is relative to an arbitrary
,‘bé asccidental climate of opinion. Similarly, in ancient Greece,
‘a'cpnsiderable varlety was exhiblted in laws and in morsl
vuéégés. Wilhelm Windelband observes that

. "In the face of these experiences the gquestion

arose whether there is anything whstever that 1s

valid everywhere and always, any law that is

independent of the differences between peoples,
states, and times, and therefore authoritative

for all." (8)

Just as Socrates vigorously opposed the Sophlsts,
~many contemporary philosophers are concerﬁed with repudi-
1fgt1ng modern subjectivlism and modern relativism. This is

_manifested by the attempts to provide normative propositions

8. Wilhelm Windelbsnd, A History of Philosophy, p. 73.
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,,ﬁith a basls as objeotive as those which ground sclentifle

~descriptive state@ents. In general, the hlstorical plcture
déécribes a recurfing affirmation and depial that the

. féfarents of normative propositions have an independently

 ;§91 existence in the ordo essendi.

: This approach to the problem of value theory has
fbéén formilated syétematically by Ralph Barton Perry.9
ffhgge who affirm the independent existence of values would
»ma;ntain that a tﬁing is valued because it is valuable.
» Tb6$e who deny objectlve reallty to values would claim
.'ﬁhat 8 thing 1s valuable because it is valued. This first .
(paéition indicated is thet of the theorist for whom value
kth@ory is the study of a peculisr kind of predicate, i.e.,
when 1t 1s asserted that "X is valuable®, the term "valuable"
,“is:taken to signify an attribute or a rélation'possessed by
jX(whether this fadt is apprehended or not; where X has what-
~e&er‘1s denoted by "valuable", the proposition "X is not
‘velusble" is false.

”; The second poslition indicated by Perry's formulation
  }s qu1te different. Here value theory 1s viewed as an in-
Eﬁygatigation of the act of valuing, rather than & study of
?predicates signifying some objective state of being. "Value"

‘ 9;, Ralph‘Barton Perry, General Theory of Value, p. 4.
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::Onithis view denotes a subjective state of mind. And it
would seem that a judgment which affirms or denies value
;efix must be true regardless of the character of X, unless
~the person msking the judgment is intentlonally deceitful.
| This treatment of value theories by Perry determines

" a broad classification of theories as "objective® or "sub-
’”jéctive"* A valué theory is said to be "objective™ when it

: aaopts the view tﬁat 1ts specific function is to examine
- some portion or aspect of independent reality in order to
bflbcate and determlne the nature of values. "Subjective"

  £heor1es are those which take the existentiai status of

’ ﬁélues to be certain psychological conditions. These are,
,‘than, glternate méjor positions determined by the view held
on the metaphysicél question of whether independent reality
~contains any entity which is the referent of a value predicste.

_ Not all value theories mey be readily classified under this
“dichotomy. Some theorles, such as thet of Perry, himself,
will declare that:they are "objective", but maintsin that
,Séme subjective state, e.g.; interest; is 2 necessary con-
; ditionkof the existence of value. For such a theory, value
~will be said to reside in the relation between an object
and an interested subject. But no metter what variations

. may be found among particular theories, or how difficult

1t may be to classify them with respect to their "objectivity"
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:Qr,"éubjectivity", any value theory will tell us sbout
Jthé location of values in the cosmos. -It 1s, then, a generic
f‘ﬁharacter of all value theories to meke some metaphysical
‘cbmmitment wlth regard to the referents of value predicates.
Even the purely subjective theories, which ldentify velue
~ with some psychological state, must base their position on
"thé mefaphys1ca1 assertion that independent reality does
‘ﬁét contain the referents of value terms. From this it can
~be seen that the adequacy of value theorles rests ultimately
;upon the truth or falsity of antecedent philosophical propo~
‘sitions. If nothing in objective reality 1s signified by the
;té?ma, "good", or "right", then one of the major positions
,determined by Perry's formulation is eliminated. But this
, pr@sﬁpposes that we have the means of verifyling affirmations
or denials about the independent existence of the referents
Gf velue terms. We do not possess the instruments of such
#érifications and, as a consequence, the conﬁroversy over
;rtha fundamental objectivity or subjectivity simply reaches
ythb'impasse of assertion and counter-assertion without the
Qg@pﬁorﬁkof relevant evidence.
f_ . The antithesls stated by Egrry serves another im-
portant function. It reveals thafgense in which the dichotomy
~of fact snd value, generally considered ss a prime issue in

Value theory, is sn over-simplification and, as such,
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préjudicial to final determination. It is generally held
.that the basis of the distinction between descriptlve judg-
“ments and value judgments lies in the irreduclble difference
ffﬁééﬁéen facts and values. But unless whatever is said to
‘:bé\a value is not also a fact, how cen value theory be
fconsidered either the study of & peculiar kind of predicate
';or the investigation of the act of valuing? In the first
54ease, where the assertion "X is valuable", or "X is good"
; 1svtaken to be s description of X, such a proposition can
ighdf be true ﬁnless it 1s a fact that X possesses what
’1ﬁvaluable" or "good" describe. The same consideration
~jprevails in the oase of the seoond alternative. If value
“denotes a state of mind, then before "X is good" can be a
 txne proposition, what i1s denoted by "good" must in fact
existe.

The same problem exists for those who disgover the
unique character of value to lle in the peculiar meaning of
"6ught". Here it is ssserted that descriptive propositions

f;afer to facts since they describe what "is", regardless of
 ,§hether this "ought" to be. And such propositions are dis-
f t1ngu1shed from normative statements on the ground that the
 f1atter assert only that something "ought" to be whether it
 ﬂ1s" in fact or not. But 1f "X 1s good" means "X ought to
: ﬁg?; and this proposition is sald to be true, then is it not
& fact that X ought to be?
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Hume's contention that "ought" and "is" express
.~different affirmations cannot be denied. We do not intend
if%ﬁd‘We do not understand the same meahing in their use. But
. _we may not assume the difference to be based upon & dichotomy
| éf fact and value. To afflirm or deny such & dichotomy is
~ properly a result stemming from an investigation of the
°?§%§blems ralsed by our experiences and by the commonplace
;,ﬁée_ofthe normative proposition. Actual value judgments

Hérékprimary data, The ultimate problem produced by them
Vfiéito discover what 1s signified by "ought", "good", "just",
“Vﬁbeautiful”, and other such value terms which are émployed

 iﬁfa‘propoé1t1on when the judgment expressed is not confined
. to affirming what "is" in the sense chsracteristic of the
pfopositions of science,

' Another systematic formulation of the generic problem
 ¢¥{#31ue theory may be made in terms of the distinetion be-
ﬁwéén naturalistic and non-naturaligtic theories. What C. D.

- Brééd tekes to be "the.first and most fundamental problem of

u;pure ethics" 1is, mutatis mutandis, & basic question in value

g;theory. This 1is whether what is denoted by value terms 1is
 °”ﬁn1que and peculiar, in the sense that it cannot be analyzed
"without remainder" into non-value objects, characters, or

: 10
 ;?§;at1ons. The theories which hold thet the concept of

ig%?ﬁ C. D. Broad, Five Types of Ethical Theory, p. 257.
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‘value can be analyzed without such remainder are called
~:”ﬁéturalistic“ theories. Those which deny this are called
Non-Naturalistic" theories.
i The concept of anslysis with or wlthout remsinder
égn'be understood in the following terms. The naturalistic
ﬁh@orist belleves that the totality of existence could be
kféémpletely described if what 1s alleged to be the pecullar
fﬁﬁéférent of the term "value" were omitted. This implies
"ﬁhét whatever is called a "value" is reducible by analysis
_;tp objects, qualities, or relations which might be described
- perfectly without recourse to value terminology. Moore
describes this position in the Principia by asserting that
- "theories are 'maturalistic' which declare the
sole good to consist in some one property of
things which exlst in time, and which do so
because they suppose that good 1tself can be
| described by reference to such a property." (11)
 In»short, the naturalist denles that the term "value™ refers
 ‘£§'anything which is "unique and peculiar".
|   ’ There are meny forms of naturalistic value theories.
 met differentiates thase‘theories 1s the character of the
~th-va1ue terms into which value terms are reduced. The

: ﬁvéio'ciological theorist might reduce value terms such as

wf?fight", "good", and "better", to "promotion of stability"

11. G. E. Moore, Principia Ethica.
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in soclety. For Herbert Spencer:
| "Better conduct means conduct that comes later
in the course of evolutlon, and 1s more complex
than earlier conduct of the same kind." (12)

 nTha‘most common form of naturalistic velue thedry i1s the
: §éychological. Psychological theorles reduce value terms

%o those which denote such subjective states as desire,
jﬁiQQaure, interest, or spproval. This is what the Platonlc
k-?hrasymachus does in identifying "justice" ﬁith the "interest
vvcf the stronger". The ethical theory of Hume presenﬁs apnceven
ficiearer 11lustration of psychologlcal naturallsm.

v}’ Hume éeélares that a value judgment simply indicates

that 1ts object possesses certain characteristics which re-

éaive generai approbation. Thus, usefulness and pleasantness
_are values because men approve of them. On this view, if
{,mén began to approve some other qualitles, then these other
?gﬁualities which were not valuable before would become so in
 ”§§ftue of the state of mind directed toward them. This
k5§gnation of what 1s good with what 1is generally approved
,ﬁ@ékes value a property of whatever 1s an obj;et of apﬁroval.
7fYalue exists when approval exists and, as Broad observeds
i "the statement 'X is good! means the same as the
statement 'X is such that the contemplation of 1t

would call forth an emotion of approval toward it
- in all or most men'." (13)

12. Of. C.D. Broad, Five Types of Ethical Theory, p. 259.

13, 1Ibid., p. 85.
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 Thus Hume's explication of the value term "good" constitutes
’“q'denial of any distinctive character to so-called normative
propositions and a rejection of the alleged disjunction be~-
';tween fact and value.
‘ The non-naturalist is dlemetrically opposed to such
~a position as Hume's. The non-naturalist upholds the dls-

,{finction between descriptive and normative propositions,

 fahd,asserts that values are sui generis. In A Study in

~:M6ra1 Theory, Laird hss argued that 1f any theory makes

~values co-extensive with facts, with mere existence, then
.ivalue becomes a name for everything., This leaves no intelli-
 gible meaning to the term "value". Such theories, Laird
n;iﬁaists, are erroneous. Yet he believes that values are
 f0und in experience and may be elicited from the tidings

;which experience gives. Value generalizations such as
 ;§th1ca1 standards are produced by induction from particular
,jﬁdgments of good and evil. But this is not to say that,
‘fof_Laird, value theory 1ls s study of the act of valuing.
!Lﬁird maintains that value theory is & study of "an entirely
{vﬁéﬁ order of pfedicates" which possess a "visible and quite
, f'fé:t»:'aliar autonomy". These are the kinds ~§f predicates which
'ueémprise normative propositions, and | '

"the main thing about them appears to be fhat

they are radically different from all other
predicates”, : (14)

14, John Laird, A Study in Moral Theory, pe.
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Laird asserts that non-~vslue predicates, such as
‘tﬁe term "approval" to which Hume reduces "good", merely
; ‘describe existence; whereas value predicatés go further in
 6n3oin1ng "an altering and a refashioning of something resl".
Thus‘it is argued that value and fact cannot be the same
':»éoncepts, for valuable things may or may not exist. This,
jfagbording to Laird, 1s what prevents the positing of any
;?q1rectaor simple connection between the concept of value
'ﬁéﬁé'the fects of exlstence. Leird envislions the problem
“of value theory as one of justifying imperatives.. |
v "The value of any possible thing is a reason
which would justify the bringing of it into
‘ existence." (15)
_;@gs»issue raised by the difference between the naturslist
' ééd”fhe nen-naturalisi is clear. But the difficulties in-
~ h§fént in the concepts employed in formulating the diverse
,§§Sitions inhibit the constructlion of adequate mesns to
"6an1rm elther view.
fvyﬂr: In determining whaﬁ values are, Hume equated’“good"
‘, ﬁiﬁh "general approval®., In so doing, one of three distinct
 ,?§§31bi1it1es might have been intended. First, if the mean-
 f@#g of "good" 1s teken to be commensurable with "geheral
g;ﬁppyovai”, the judgment relating these terms would béﬁa

fﬁaéiinition. If such a definition is considered s ‘true

15, Ibid.
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v,snalytic proposition, then it would have to be asserted
’ifhst its contradictory is nonsense. On this ¥lew it must
 ,bé5he1d to be self~-contradictory to assert that "X is good
*ahdqis not generally approved", |
Second, Hume's definition might be taken as s true
~synthetic proposition. In this case it would have to be
z ﬁ§inta1ned that no instances could be found where whet was
 genera11y approved was bad, and that what was good was not
: generally approved. ‘ |
Finally, it 1s possible thet what Hume intended was
%o ereate a linguistic rule governing the words "good" and
ﬁgenéral epprovel®, ' This would inform us that whenever he
kmﬁaed the one term; the other could be substituted for it
, w1thout alteration in hils intended meaning. But unless the
» m§aning of 8 term can be determined exclusively by his own
~ intention, Hume would have the problem of justifying the
 eqy£t1on of the terms, "good" and "general approval®. ILingual
f‘@anventionvdoes‘not recbgnize this>equation; it méy‘be sald
{ifhét X is good end 1s not generally approved, and that Y is
:fgénerally approved and is not good, without self-contradiction.
i If'Hume did intend to stipulate a mere lingulstic rule, he
,vgéﬁld have to show how it could express s judgment about
'“Valueé.
What these distinct considerstions of Hume's natural-

,Qistic theory heve in common is that in each case the very
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vdoncept in question is what 1s required to resolve the
. difficulties. We cannot determine the self-contradictory

:éharacter of the proposition "X 1s good and is not generally
‘:épproved" unless we have already determined the mesning of
~ "good" and 1ts relation to "approvael®, Here we can test the
" assertion only by adopting it, or by setting it against
 ,§§@6*Qppos1ng theory. But the latter procedure is not
"KéCeptable unless there has alresdy been established some
‘means of confirming this opposing theory.

Vk Again, how shall we-judge the truth of Hume's

"bbsition if his equation of "good" and "approval® is taken

aa s true synthetle prOposition? We cannot discover in=-
,gtghees where what 1s good has not been approved uhless we
H s1ready know what things are good.

" Finally, we can judge the effectiveness of Hume's

' ¢6nclusion regarding "geod", taken as s linguistic stipu-
k 1a§ion, only in the event we already know that this usage
does not obviate real and significant distinctions. This
'VQﬁca again presupposes knowledge which it 1s the function

- of value theory to ascertain.

S At bottom, it i1s the truth or felsity of metsphysical
_ propositions implied by the naturalistic view which will
,HSnstain or eliminate the position. As I observed in con-

~ sidering velue theories from the point of view of their
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vébjectivity or subjectivity, an impasse 1s reached because
7&6 1éck adequate measns of verifyling these metaphysical
‘fgéOpbaitions.
; : It is importent to note that the same type of
diffioculty prevails with regard to the non-naturalistic
position. Laird has insisted upon the disjunction of
; fféct‘and value on the grounds that without it, no intelli-
 féibie‘meaning is reserved to the term "value". Thls argu-
;;ﬁént begs the question since ;t rests upon the metaphyslcal
‘ presuppos1t1on that the referents of the so~called normetive
?propositions are distinctive in kind. Lsird's non-nstural-
fiétic conclusion about value is really no more than a counter=-
~j§§39rtion to the naturalists who reduce velue to some class
:, prffaéts.
kk  The metaphysical basis of the non-naturalistic
‘ﬂpégition is clearly exemplified in G. E. Moorel!s theory
1;£hat "good" refers to a simple, unanalyzable, quality.
;MQore‘s caée, and his opposition to the naturallsts, rests
‘liultimately upon the slleged simplicity of "good". From
ﬁkfthé simplicity of "good" he deduces that value is inde-
 fff1nab1e and non-relational. Moore assﬁmes a compésition
: :'t‘ii;eory of definition in which 1t is held that any defini-
:  tien is the result of an analysis revealing a subject's

. constituent parts. Since good is sald to be slmple, it
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'[ 53$ no constituents, and the naturalistic definitions of
'!ﬁglue in terms of certein non-value facts are thus elim=-
"‘b"‘.i"‘riiated. Again, value may not result from a relation, For
‘ félétions require at least two members, and are inherently
‘:;;émplex. The assertion thst there are simple gualities
" iﬁlrea1ity, and that good™ is one class of them is a
‘f;m§ﬁe§hysical assertion. How is it to be sustained? Moore
 §psﬁers this with an unverifiaeble eplstemological #ssertion
 ;§hout a mode of cognition called intuition. The tests
3;é§ailab1e for perceptual experlences ‘are not available to
"faonfirm our intuitions. In fact, there are no grounds for
‘{=}éliev1ng that what we intult 1s less likely to be erroneous
_then true. If intuition is infallible, then we cannot explain
 i§h9 fact that errors exist. If there are incompastible in-
k £§1t1ons, we have no basis for selecting one and rejecting
fﬂéﬁh@rs; since intuitions sre direct apprehensions, we can-
- not examine the operation and relevance of any mediating
f fé§tcrs, or grounds, to support any judgment in question..
Jv : Thus the metaphysicel basls of Moore's non-natursle
'ffisﬁic position, 1.e., there 1s & simple quality in reality
Y,which 1s the referent of any value predlcate, is said teo be
'f,khown by intuition. Since we have no criterion of the truth
ffgﬁd,adequacy of intultions, there 1s no verifisble evidénce

. in~support of Moore's fundamental assertion about the
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’ g;mp11c1ty of "good"™. Moore never establishes the
 ex1étence of the siﬁple guallity which is good, but declares
"4@ﬁ£t there 1s no proof of ultimstes. Naturalism and non-
f Natura11sm appear to be in an inescapable predicament due
- %0 our inabllity to confirm or reject the diverse meta-
,ppysioal and epistemological grounds which are responsible
5 f6rkthe1r opposition. The controversy resches an impasse,
;;Tha non-Naturalist maintains that no examinstlon of people's
;fdesires, interests, satlsfactions, etc., can settle the
v qn§stion what 18 good. And the Nasturalist charges that this
~ objection depends for its vallidity upon the questionable
5 pﬁibr assumption that value terms have referents which sare
*aniQue in nature. The controversy finslly comes to rest on

‘fﬁhs*question whether the referents of value predicates are

:Sﬁi generis. This question is a problem of metaphysics.

o With the advent of the "Vienna Circle", and the
 ‘schoo1 of Logical Positivism it founded, s novel position
Q:in~general value theory makes 1ts sppearsnce. It is a view
,}ﬁhich promises to resolve the difficulty sttending the con-
ifﬁ&éversy between the‘naturalistic and non-naturalistic value

qfthbories. In the portion of this chapter which remains,
1:w111 briefly indicate the position which the Logical Posi=-

"tiviat holds in relstion to other value theories. In the

f succeeding chapter, a particular vslue theory which is
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- representative of the Positivistic position will be
 ax£mined in detall.

:: For the purpose of showing the relation of the
‘ﬁésitivistic position to other ma jor views, it is con-
,:éénient to describe certain further discriminations among

 ﬂ§ropos1t1ons in generasl. TLogiclans regularly dlstinguish
 f§?§pos1tions sccording to their indicative or expressive
  fﬁnét1ons. To this I think there should be added & dis~
';tinction between what I shall call a direct-indicative and
~ an indirect indicative function.

| A statement is said to be &n "1nd1cative” propo=-

sition when 1t asserts something which is either true or
_%féise. This 1s the case whenever the content of sn assertion
‘ héS‘an independent reference. The agreement or disagreement

bef the content of en indicatlive proposition with this inde-
 f§éndent referent determines the truth or falsity of the
1jpr0pcsition. According to thls usage the meaning of
iv"indicate nothing" must be distinguished from the meaning
*jof "non-indicative" Some false propositions "indicste
fnqthing" in the sense that what 1s ssserted does not
faﬁbhcribe its intended referent. But such statements ex~
nfpreSS the conteﬁt of an act of judgment. And the presence
 ;§£”fhe intention to refer an ideational content to some

~ independent reality constitutes the indicative function of
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_ilprbposition. A "non-indicative" statement "indicates
: lnbthing" and 1s unaccompanied by any referential intention.
e A non-indicative statement may take the form of an
“indlcative proposition, and so appears to be a literal
. description of an independent referent. It has in reality
;§ re1ation only to the subjective, psychologicel state of
v thé person who mekes it. Stetements of this variety are
}Qalled Vexpressive" propositions. They do not refer to s
: §t§te of mind, but”merely manifest one,

’f Thus, if it is asserted that "Yorick waas a fool",
ﬁha statement may be taken as & literal description of
 1ibriek's capaclty in the Danish court where he was retalned
‘éa a professional buffoon. Such an assertion possesses an

‘,;gdicative function. The intention involved in the expression

|  ¢£~ths Judgment is to refer to an objective factual state
 fiﬁvo1v1ng_a peculiar and describsble relation between the
>5pé?aon signified by the subject term end the employment
' Wﬁénoted by the predicaste. The statement has an indepen-
rf;denb referent énd 1s, consequently a genulne proposition,
>  éapable of being elther truevor false; 1f Yorlck was not,
 ;§$ a.matter of fact, a court jester, then the assertion in
 question is false.
| The further statement might be made (as, indeed, it

11333) that "Yorick wes a mad rogue". This assertion might be
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v noth1ng more than a display of strong feelings by one who,
| 1like the grave-dlgger, recalls having a flagon of Rhenlsh
_ poured on him by the jester. In this case, the sssertion
‘vﬁﬁat,Yorick was mad would not indicate that his mentaiity
?gﬁasfactually characterized by delusion. For the atatément
‘ ﬂaéés‘not intend a 1literal description of eny fact. The
 ?§§§@icate has no referent at all. It is used by way of
kﬂtiéb?otive; and merely manifests a feeling about 1ts sub-
k jéét. ‘Such a statement does not signify an 1ndependént

1fiity with which it is to be compared in order to ascer-

~}f§§inwits truth or falsity. It has an "expressive" function
_ only snd is, therefore, reither true nor false. The feeling
‘ltﬁfsplayed by the asserﬁion, which is the only "meaning" in-
ﬁéivea, mey be appropriate or inappropriate,»eipected or
;ﬁﬁék@écted; it cannot be said to be true or false. Thus
‘;§ﬂ utterance which merely manifests s feellng is not s |
i‘gééﬁine proposition, 1t 1s called an "expreséive" étatement.
~ This 1s not to be confused with an indicabive statement
,  §§ich may refer to the feeling which the éxpressive state~-
~ifﬁ§ht merely menifests. Thﬁs, the assertion "I feel snger
_}ﬁﬁénvl think of Yorick" is an indicative proposition which
:;féférs to the feeling I merely display when I say "Yorick
. | was mad",

Indicative propositions may be of two kinds which
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D Iﬁ§ave,termed "direct" and "indirect". The direct indiestive
;b'lﬁifgipesition signifies either the fact that some external
,frﬁférent is characterized by a quality, or that a relation
’;éﬁists between two or more such referents. Thus "X 1s round",
,@gﬁd "Y 1s to the left of X", are direct indicative propo-
iféitions. The intention governing any proposition of this
 ik1nd 1s to signify some completely external reality.

= Propositions with an indirect indicative function
» :éfer to a relation between some external reallty and a
‘ §§§¢ho1og1ca1 state. Here, despite the formal structure
fkaf the statement, there 1s no intentlon simply to describe
,:aame external relastion, thing, or event. Thus where "good"
f'is;taken to mean "approved" or "desired", the proposition

fﬁxais good" does not deseribe X or its relation to another
independent object.

. Ths difference between an indirect indicstlve propo-
‘Jsition and an expressive statement is just the difference
,;between a8 judgment referring to a subjective state and an

”ut;ersnce which merely evinces such a state. The difference
1k§§Lth3 one between "This object hurt me" and "Ouchi"

‘  » What both types of indicative propositions heve in
kicommon 1s the fact that they are governed by a cognltive

h §pprehension of their referents. They are, therefore,

-Fgﬁ uine propositions, i1.e., they are capable,ot*being.true
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 or false. This is not the case with statements having only
: ;§a>express1ve function;

e On the basis of these distinctions smong propositions
yg‘ﬁé!may derive three fundamentally distinct positions 1n velue

#;theory. Each of these has an exemplificstion in contempo-

rary writings on value. In the Principia Ethica, G. E. Moore

~f§§%ntends that "good", like "yellow", denotes a simple, un-

. analyzable quality of natural objects. Hence, for Moore,
 £the statement "X 1s good" has a direct indicative function.
Qgﬁﬁe meaning of this statement consists in assigning the

xp;QQality, good, to an object. The interest theory of values

-j'df*Ralph Barton Perry represents a second alternative view
»1ﬁéf°the significance of normative propositions. ‘According to
’?érry, value consists in the relation which any object may
'véﬁétain to any attitude of disposition of favor or disfavor.

f@This favorable or unfavorable disposition 1s what Perry means

‘  §yfﬁ1ntere8t"-, Whatever 1s an object of thls characteristic
,{‘bf the motor-affective 1ife is said to be eo ipso invested
~?@ith value. Hence, for Perry, normative propositlions are

,fﬁihdirect indicative propositions. Such propositions do not

iésCribe independent objects or qualitles, or the objective
ﬁ?;y@lations of independent objects or quélitieé. They describe
j,gﬁh@}relation that some objJect has to a subjective; psycholog=

‘ ]1§81 state, 1.8., to an interested response of en organism.
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» A third posltion is thet normative statements are
expressive only. This is the view held by Logical Posi-
’7t1vists,ysuch as Rudolph Carnep, Moritz Schllck, and A. J.
iﬁyér. According to Csrnasp, a so-cslled normstive proposi-
tion i1s not a verbal expression of a genuilne judgment. It
J“iswmerely a vocal manifestation of some psychological state.
fﬁﬁéfﬁap maintains that the value statement, "Killing is evil"
fgiéjmerely an expression of s certaln wish. It 1s not con- |
 fsidéred to be a proposition, although it appears in propo-
gféitional form. Thus Carnap writes:
| "Most philosophers have been deceived by this
form into thinkling thet a value statement 1s
really an assertive proposition, and must be
either true or false. Therefore they give
reasons for their own velue statements and try
to disprove those of their opponents. But -
actually & value statement ... may have effects
upon the actions of men, and these effects may
be 1n accordance with our wishes or not; but
1t 1s nelther true nor false. It does not
assert anything end can neither be proved nor
P disproved." (16)
 For this reason, Schlick msintains that ethics is in reality
< $Mpure1y psychological study; that the fundamental gquestion
‘;fcf eth1os i1s "Why does men asct morally?", a question to be

e 17
«xgnawered only by psychology.

b:fié$:'Carnap, Philosophy and ILogical Syntax, p. 24.

 :1?; Schlick, Problems of Ethics, p. 30,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



39

Thus, 1t is sald by the Posltivist in value theory

"bhéﬁ value terms have no referentlal character at all.

ﬁﬁiike the position of the non-naturalist, the view here is
- ﬁﬁgt the sentence "X is good" makes no assertion about X.
; §$§~§063 i1t, as the Naturallist might malntalin, refer to a
._feeiing about X. The sentence merely dlsplays a feeling.
' if?1s "expréssive"‘only, and is not, therefore, s proposi-
iltion about anything at all, | |

This 1s the novel view which would reject both

_the naturalistic and non-nsturalistic positions and con-
,gé§qusntly deliver value theory from the impasse which
. ﬁééﬁlts from this opposition. The positivistic posltion,
 [%ﬁ§Gh 1s gaining widespread acceptance, 1s the view to be
~kt§sted in this dlssertation. In the following chapter, I
s ﬁiil consider in detail the value theory of A. J. Ayer,
yffﬁa'most recent representative of positivism in the field
7w6f{ya1ue theory.

k Ayer claims that unwarranted'metaphysical and
i égistemological assumptions sre responsible for the
1aﬁ§édltional philosophic controversies. One function of
¥ﬂmy consideration of Ayer's theory 1s to determine whether
lfths positivistic position is free of such antecedent
;‘épmmitments.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



40

CHAPTER III:‘ THE VALUE THEORY OF A. J. AYER

. The lmpasse produced by the oppositlion between the
fﬁ?ﬁuralists and the Non-Naturallsts has stimulated renewed
\féfférts to discover distinctive principles and techniques
: ﬁhich.wi11 break the deadlock of the traditional positions,

&gé,clear the way for constructive philosophical endeavors.

/ Pﬁﬁﬁbps‘the most eminent of the new approaches to\kn0wledge
the systematic pursult of the traditionalvproblems by
’ ﬁ§éﬁs of a logical snalysis of language. Adherents of
‘;S‘new method view traditional philosophy as the disease
~which 1t should be the cure, because difficultles such
 3§:those‘described in the preceding chepter are conaldered
'&ﬁgéﬁe the result of
g "wishful thinking of all sorts, the resding
into experience of features which are incapable

~of test, and the multiplication of entities
. beyond necessity."

-  the most part, traditional philosophy 1s>thought of es

product of the immaturity assoclaeted with pre-sclentific

 modes of explanation, and of perplexities which it has
e 1

~ereated 1tself through linguistic confusions.

ok This 1s the general attltude with which A. J. Ayer

:3begins the work containing the value theory to be consldered

ighgze. Ayer feels that the traditional disputes of philosophers

: eigl ”Logical Empiricism", Readings in Philosophical
,’nalzsis, pe. 5.
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}g&é "as unwarranted as they are unfruiltful', and that

"the surest way to end them is to establish
beyond question what should be the purgose
and method of & philosophical enquiry. (2)

‘kééér attempts to end the traditional disputes in terms of

‘,gjébnception of the purpose and méthod of philosophy, and
he acknowledges this conception to be the one adopted by

fgroup known as Logical Positivists.
In that portion of his work which 1is devoted ex=
' &51ve1y to value theory, Ayer sets out to determine how

e ‘ 3
~ expressions of ethlcal judgments should be classified.

@ consideration of this problem 1s occasioned by Ayer's
"'re ognition of the common belief that normative propositions
generically different from descriptive ones. It is

:*ﬁyér's contention that problems arising from this diétihction

3 ,[types of propositions can be solved only by giving an
V;ysis of value terms. More specifically, what interests
ﬁ 1s the question of whether the whole sphere of ethilcal
'5§§rﬁé can be reduced to non-ethical terms.

- "We are enquiring," he writes, "whether statements

of ethlcal value can be translated into statements
of empiricasl fact." (4)

Ayer, Language, Truth and Loglc, p. 15._

Ibid., Chap. VI. Ayer indicates that whatever is said
~about ethical statements applies mutatls mutandis to
-all rormative statements,

4. Ibid., p. 152.
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;[ggwl,noted in the preceding chapter, naturalistic theories
 §giph»ascribe an indicative function to normstive state~
vfﬁéﬁﬁa, do so because they essert that terms signifying.
~ §51uB>concepts can be reduced without remainder to mon=
f;#@iﬁe; or purely factual terms. According to the Natural-

f;iét for every normative statement there.is a descriptive

jfé’atement with an equivalent indicative function. This is
fgﬂ gisd by the Non-Naturalists. The latter contend that some

dependent and peculiar referent is signified by any value

Ayer discusses and rejects these views. Both
_positions sttribute an indicative charscter to the norms-

$ive statement. They differ in the snalysis given to the
'»mﬁ ing of value terms. Ayer considers 1t fatal to a theory
fVﬁffthﬂ type which equates "good" with such a naturalistic

b ”fept as "general approval® that no proposition effirming
ﬁine and degying the other of the same subject is self-

ﬁtradictory. - Thus, & man who confessed that he sometimes

 }g§§r0ved of what was bad or wrong would not be contradiecting

 himself. In regard to the possibility thet a naturalistic

sory like that of Hume's 1s simply stipulating a linguistic

B, Ibid., pp. 153-4.
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g 6
.~ usage, Ayer observes that any such equation of ethical

kﬂﬁiﬁh,non-ethical terms 1s inconsistent with the conventions

’6f7our actual languagé. And s procedure of this typé could

fﬂnot possibly constitute an analysis of the existing value

“cencept.

e "Our contention is simply that, in our language,
sentences which contain normative ethical symbols
are not equivalent to sentences which express
psychological prOpositions, or indeed empirical

~propositions of any kind." , {7
  1?*the‘1nd1cat1ve function sald to characterize normative

;gstatements 1s not constituted by en empirical concept, then

Ttha naturalistic theory must be excluded as a possible al=-

'ternative position in value theory. Ayer takes this stend

’ whﬁn he asserts:

: "... the valldity of ethical judgments is not
determined by the fellcific tendencles of
actions, any more than by the nature of people's

feellngs ... it must be regarded as 'sbsolute!
or 'intrinsic', and not empirically calculable." (8)

Ayer's arguments, which rule out the traditionai
"gﬁ%ﬁralistic position, seem unimpeéchable. For it 1s shown

that it is necessary to the naturalistic view to consider

‘cé There 1s some controversy among the posltivists as to
'%f,_ whether a proposltlon of loglc 1s per definitionem a
. linguistic stipulation. I belleve thet logical relations
cannot be analyzed without remainder into linguistic
relations, but this dispute is not germsne to the
- development of this essay.

8. Ibid., p. 154,
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=ﬂ§f§positions of the form, "X is good and is not approved
'(ﬁf,desired, etc.)" as containing the same defect as the
1 §?§pbaition "X is a triangle and 1s not a three-sided
~ﬂfigure". The latter assertion is self-contradictory be=-
;wgénse'fhe predicate denied of the subject term is psrt of
_that subject's definitlon. It is clear upon inspection
;iﬁﬁét‘the former, naturalistic proposition is not self-con-
‘ §§§aictory, hence it has failed to define value. A4nd this
‘115 what naturalism sets out to do,

| Having eliminated naturalism on the grounds that
L"validity of ethlcal judgments cannot be bssed upon a defini-

uition of value predlcates in terms of psychological states or

,A;Myﬁother empirical entity, Ayer appears to be giving his
¢aﬁupport to non-naturalism, traditionally considered the sole
»alternative. But Ayer has indicated that his position ts a
’ ”th1rd approach® to the problem which both naturalism and non-
,:naturalism have failed to resolve. He must, then, not only
‘ﬂdistinguish his view from that of non-naturalism, but meet
"thgvarguments which, in addition to his own, are employed by
ggnan»naturalism to counter opposition. One such srgument is
;t&ﬂvanced by G. E. Moore 1n support of the principal non-
, natura1ist1c view that there 1s an intrinsic value which is

;aui"eneris. Since Ayer has rejected nsturalism, he must

avoid Moore's argument or be committed to a non-naturalistic

l p?&itlon.
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2y In a lecture entitled, "The Nature of Moral
ffﬁhilbsophy", Moore repudiates subjective naturalism with
:ﬁﬁéﬂobservation that if this latter position were true,
‘and ethical statements were reslly nothing but assertions
'vabaut the feelings of the speaker, then no genuine moral
,‘ﬂispute would be possible. Moore shows that if
e "When I say 'That was wrong' I am merely
saylng 'That sort of action excites lndig-
. nation in me'; and when you say 'No; it was
not wrong'! you are merely saylng 1t does not
excite indignation in me when I see it,'" then,
"we are not in fact differing In opinion about
1t at all; any more than we sre differing if I
make the judgment 'I came from Casmbridge today!

and you maeke the'gudgment 'T did not come from
Cambridge today.!

(9)
S Moore belleves that people do sometimes reslly differ
~?bh{a moral question and that this can be so only if

"when I think a thing to be wrong, and you
think it not to be wrong, I mean by 'wrong!
the very ssme characteristic which you mean." (10)

lﬁ%ﬁﬁ{this argument Moore not only rejects psychologicel,
,Qé?iaﬁbjective naturalism in value theory, but advances a
jﬁééis for asserting that there 1s an independent referent
for velue terms. This is sufficient to give normative
\1é#§tements an lndicative function, which Ayer must deny

‘:in“order to establish his value theory as a new posltion.

9. Moore, Philosophical Studles, p. 333.
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v Ayer notes that Moore's argument rests onvthe
‘a%éumption that we do dlspute sbout questions of value.
¥L$£ié Ayer denies, and clsims that slthough 1t seems to be
‘»é’véry paradoxical assertion,

| "in all cases, we find, if we consider the matter

closely, that the dispute 1s not really about s
question of value, but about a question of fact." (11)

‘77fiaubstantiate this, Ayer explains that when we have an
kfélibged moral dispute with someone,
. "we do not attempt to show by our arguments that
he has the 'wrong' ethical feeling towards a
situation whose nsture he hss correctly appre-
hended." '

;A§ar,mp1ntains that the substance of such disputes 1s always

nfined to such factuel data &s motives, or probable effects

i §f a¢t1ons, or speclal circumstances involving the agent in
;}gﬁégtion. The resson why we argue in this way 1s that we

, beiieve our opponent to have the same morsl education ss our-

1?93, and that if we can get him to agree with us about the
;é@pirical facts, he will then have the same feeling about the
~situetion as we do. When an opponent has a different "eondi-
;4£;6n1ng" from ourselves, so that even if he agreed to all the

;3£ éﬁé; he still differs with us as to the moral worth involved,

Ywefdo not resort to argument. We giﬁe up discussion when facts

‘are agreed upon but evaluations differ. For Ayer, this is not

freéult of any reluctance to contest another's set of values,

ffﬁﬁjwe;often glve up argument and resort to abuse. It is

s+ Ayer, Langusge, Truth and Loglc, p. 185.
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j§5693use, he says, there are no argumenﬁé to sustain the
~ §§iid1ty of & purely valuational statement. It follows
}§H§t what appear to be moral disputes are, in reality,
;4f%@tnal disputes; argument is possible only when the nature
(;¢£ va1ues 1s slready presupposed. Ayer writes:

"Given that e man has certain morsl principles,

we argue that he must, in order to be consistent,

react morally to certain things in & certain way.

Whst we do not and cannot argue about is the
validity of these moral principles.” (12)

L;Ayar defies hls reader to imagine an argument on a question

 ._gument, or to a dispute sbout some factual matter,

Recent snalyses of the nasture of disagreament in gen-

,geral lend thelr support to Ayer's contentions. Cs Le Steven~
ffaan, for example, has shown that controversial ethical issues
’finvolve a disagreement that is of & dual nature. He begins

|  anot1ng that "disagreement" in general has two senses,

: ._eh,he calls disagreement in bellef snd disagreement in
;ﬁﬁtitude. "Attitude™ is taken to designate any psychological
fﬁisposition of being for or agsinst something, 8.8+, love and
b 13

yhate,'approval and disapproval, etc, People are ssid to have

ffa,disagreement in bellef when they contradict each other's

sssertions about any empirical mstter. Thus two physiclans

Ibid., p. 167.

Stevenson, Readings in Philosophicel Analysis, The
Nature of Ethlcal Disagreement, p. 587,
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<‘ﬁay'dispute whether or not a patient has been tdld that he
ffhéégs_fatal disesse. This disagreement involves incompatible
‘ Eéiiefs; they cannot both be true. In sﬁch disagreements one
; éi5the other of the disputants might be shown to be wrong if
;feﬁidénce cen be found. The significant aspect of this kind

',éfgdisagreement 1s that, in principle at least, some variety

déta i1s recognizable as evidence for or against one of the
Vémpatible views. But suppose the parties are agreed that

_ the patient has, as & matter of fact, been informed of his

’;éﬁﬁdition, they might still disagree on the qﬁestion whether

‘ %héibatient ought to have been so informed. This type of dis-

8 reement Stevenson calls disagreement in attitude. Wheress

gffirst type of dlsagreement involves an opposition of be-
'xiéfs; both of which cannot be true, Stevenson characterizes

%ﬁé second as "an opposition of attitudes, both of which can-

'tfbe satisfied." 1In the first case the two physiclens might
ve sgreed that a patient ought to be told of his condition,

~~%nﬁjhave dlsagreed as to whether he was told or not. In the
: §~é6nd case, they might have agreed that the patient was told
\ fﬁt'his illness, but have disagreed that he should have been
= It is the latter dispute which 1is the'distincﬁively

L”wkhical dlsagreement". This is recognized by Stevenson who
writes: "

"It 1s dissgreement in attitude, which imposes
8 characteristic type or organization on the
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beliefs that may serve indlirectly to resolve
it, that chiefly distinguishes ethical issues
from those of pure science." {14)
 Beliefs sre relevant to ethical disputes, but it is the dis-
‘7gg§eement in attitude which marks an argument as ethicsl.
;{Atﬁiﬁudes may determiné which beliefs are relevant, and
ghowing that a belief 1s false may affect sttitude. But

'”fppese all partles to & dlspute are agreéd on the facts,

fﬁand 8tlill disagree, one approving and the other disapproving
‘ 0f the facts, what can be brought in as evidence to settle
 ;#§£»controversy? Is there anythlng which would serve &s evi-
[;@gpce for the distinéti@ely ethical part of any argument. Ayer

f §é@1es that there is end in support of this, ssserts that all

f;gﬁggments purporting to be ethlcal disputes are only factual
“ﬁiéputas, or as Stevenson would say, disagreements in belief.
oo Ayer seems to have the support of empirical dsta.
15§§¢ple do often resort, as one philosopher put it, "ﬁo the
h,éﬁing in of heads" when they find themselves agreed on the

1ff@b£s and‘disagreed'in attitude asbout those facts. At a re-
ffcent meeting of the Tumor Board of the medical depesrtment of
ifthe University of Cineinnati, the question for discusslon was

 Mmhether patients ought to be Informed when they have cancer.
“5members of the board disagreed, but the only discussion that

ﬁ ts9k place was confined to the effects such information has

714' Stevenson, Ethics and Language, p. 13.
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'{héd”and might have on the patient under various clrcumstances.
 vaen when different psrticlpants were agreed on the probable
’”cansequences involved, some of them could not agree on the
f&thical question. The meeting terminated wlthout resolution
:,cflﬁhs’principal problem. Thus Ayer does have facts to support
' his claim thst

"What we do not and cennot srgue sbout 13
the validlty of these moral principles.”

: Tyg hope of results from such a debate as that which took plece
at the Cincinnati Tumor Board meeting would seem to rest on

‘;gﬁiéntecedently presupposed system of value. Thgn, as Ayer
nggaes:

| "if our opponent concurs with us in expressing

moral disapproval of all actions of a glven type

t, we may get him to condemn a particular esction

E, by bringing forward arguments to show that A

is of the type t." (15)

~~T§a question whether A does or does not belong to that type is

_ an empirical question, and what are called "moral disputes" do

x sé§m to restrict themselves to either s discussion of thls type,
’.éfito mere assertion and counter-assertion.

‘f i | The {ssue between Ayer and the non-naturalist, Moore,

: may now be clearly stated. MNoore asserts that we do argue
ﬁfm@ral matters and this 1s evidence that there exiats some
veommon value referent which is the subject of dispute. Ayer
%charges that we do not argue moral matters, and that whenever

fbh@re is a common referent involved it 1s an emplrical fact and

5, Ayer, Lenguage, Truth and Loglc, p. 167.
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?,ﬁq#;afvalue that 1s in sctual dlspute. Thus Ayer dlstinguishes
,ﬂﬁiégpbsition from naturalism by agreeing with Moore thet no
3j§;§iing or empirical concept of any kind is a necessary and
rﬁﬁﬁfficient condition of the validity of a velue judgment. And
; ﬁ§vdistingu1sheg his position from non-naturalism by denying
1ﬁhﬂb va1ue assertlons have an independent common referent which
{f&éfétminas their validity. Ayer's novel position will maintain
ifﬁpétiso-called value judgments have no referent at,all, and con-

};éééﬁently no velidity. Ayer will agree with Moore that value

%“Eiedicates are unanlyzable, but he explains away this character
u E§iho1ding them to be pseudo-concepts. The feature common and
ffé%ﬁuliar to the non-naturalistic theories 1s the #iew’that value
k“éﬁéﬁéments.are not ordinsry empirical statements, but are at
‘the ssme time 1iterally significant. In his theory, Ayer will
~i§éﬁcancerned with showing:
~ "that in so far as statements of value are signi-
flcant, they sre ordinary scientific statements;
and in so far as they are not sclentific, they are
not in the literasl sense significant." (16)
ud Having indicated his departure from the two general
?;?iQWS,'traditionally considered to be the sole alternatives,

qr"begins the expositlion of & third theory which he holds to

the correct treatment of a value statement. This 1s the

5£hbéry that value statements have an expreasive function only.

16, Ibid., p. 157.
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Where a sentence has literal significence, 1t possesses
the capacity of being true; and every sentence that can come
' ﬁﬁdéf'the category of truth and falsehood has literal signi-
_*fiﬁénce. Thus no assertion, regardless of the form it takes,

is’a genuine proposition unless it conforms to the conditions

fotruth and falsity. The literal significance of any propo-
 f$ifion comprises the indicative function of that proposition.
}fwith these stipulations of logic in mind, Ayer exsmines psr-
‘ §iéu1ar value statements. His objJect 1s to dlscover the in-
[féiéative function served by the value terms which are said to
aimake such statements distinctive propositions. |

G Ayer's immediate conclusion is that the presence of a
kfﬁalue term in any assertion adds nothing to its indicative
‘function. What he finds is that

"In every case in which one would commonly be said
- to be making an ethical judgment, the function of

the relevant ethical word is purely 'emotive'!'. It

1s used to express feeling about certain objects,

but not to make any assertion about them." (17)

Thus a sentence such as "Stealing money is wrong" is
7 3516 bj Ayer to have no more meaning than the utterance
7??Stealing money". The latter is not considered to be a
¥f§r¢position, but 1s asserted to be no more than a vocal

 hanifestation of some perticular feelling.

17, Ibid., p. 160,
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In support of his contention that the sentence
”Staaling money is wrong" is equivalent to some non-indica-
tive ‘ejaculation, Ayer explains'

"It is as if I had written "Stealing money !i--
where the shape and thickness of the exclamation
marks show, by a sultable convention, that a
speclal sort of moral disapproval 1s the feelin
which 1s being expressed." %18)

”is feeling may be an sutomatic response to a provoking

#ation. It may also be dellberately displayed in order
Tiﬁﬁ*influence the behavior of others. |
i It is cleasr that if this is the character of nofma-
Pftive statements, they asssert nothlng which is capable of
v’being true or false. Such a statement would have no indica-
¥ftive~function, either direcf or indirect,

'   Ayer's solution to the problem of the significance
'rcf normative statements consists of a denial that such
;1statements have any Indicative charscter, "X is good" is

f“kid to be an expressive assertion the sole "meaning" of

;gWQiﬂh resides in the particular emotion displayed.k The
~ emotion involved 1s revealed only in the fact that an
‘;assertion is made which employs veslue terms. We may not
%say that for Ayer "X is good" refers to a particular emo-
,ftiqn. For if this were the caae,'normative statements would

fggﬁﬂbe merely expressive ones. They would be indistinguish-

lé from the indicative propositions of the nasturaelists.

8, Ibid., p. 159,
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fﬂﬁd these, Ayer has argued, are false.

 'ﬁ  Ayer ls expllicit iIn distinguishing his conclusions
; 5§6ﬁt’va1ue from those of the "orthodox subjectivists",
~ ?§6 1atter does not deny that the assertions of the moral
;ﬁhilOSOprr, or the esthetician, may be genuine propositions.
;nghsve seen that Hume believed value statements were capable

}Sﬁﬁﬁeing true or false; and that they were of an entirely

‘fpr;rical nature. For Hume, the statement "Stealing money
i§ wrong" would be a true proposition if a1l or most men

{{ééﬁhaily disapproved of stealing money. If most men were

5'indi£ferent to stealing money, or felt an emotion of approv-
ffa;ftbward it, then, on Hume's theory, the proposition "Steal-
fiﬁé~money is wrong" would be false.
; On- Ayer's view, such an utterance is not & statement
_ggggg emotlons of approval, or sbout anything else.k
o "i should simply be evincing my feelings, which
is not at 8ll the same thing as saying that I
| have them." (19)
 Th§'d1fference lies in the contrast between an expression of
;féﬁling and an assertlon that there ls a feeling. The latter
;iigian indicative statement about s referent. It describes a
>§f§éf and is, consequently, a slgnificant proposition which
Aﬁmé& be true or false. DBut it is not, according to Ayer, a

~ yg1ue,judgment. A statement about a feeling or asny empirical

 Ibid., p. 162,
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; §§%ter 1s an ordinary scientific statement, and ags I have
9§3ready indicated earlier, Ayer refuses to identify value
_ sbatements with sclentific ones. Ayer has observed that
'-if7é~value term 1s an empirical concept, then value would
 be:def1nable in empirical terms. And Ayer has shown that
=-tﬁis 1s not the case. In his arguments against Moore, Ayer
i;éﬁéﬁad that value statements do express attlitudes, and that
jfi@;§b~called disputes, people do not really attempt to give
‘iSn& rational, scientific evidence in support of thair value

~assertion. Unlike Moore, Ayer sees no reason to give values

_@n independent and peculisr status in reality. He finds in
“‘1Xﬁérience that we express approval and disapproval with our
j@&lﬁefstatements, but sees no basis for transcending this
’ézperience in order to say anything more about value state-
ments. Ayer asks of the non-naturalist:

- "Must he not begin, as other men do, with the
evidence of his senses? and if so, what valid
process of reasoning can possibly lead him to
the conception of a transcendent reality?"
"Surely," he adds, "from empirical premises nothing
whetsoever concerning the properties, or even
the exlstence, of anythin§ super-empirical can
legitimately be inferred.! (20)
v Moore's answer to such a charge is that he does not
begin with the evidence of his senses, but apprehends the

;fﬁdﬁs about value through intuition. But Ayer observes that

20, 1Ibid., p. 16.
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"has not the slightest tendency to prove the
valldity of any moral judgment. For dilssentient
moralists may equally well 'know! that thelr

S5 ethical views are correct." (21)
' This is the situation I noted in the preceding chapter.
ﬁﬁ@é_non-naturalistic position, which must rely upon in-

iﬂéﬁlti#e knowledge of the existence and sul génericynature

,éﬁtfibutes to values, has no means of confirming the
'lvgﬁécity of 1ts intultions or of exhibiting their content
lg?ﬁgthers. Thus, in the ‘absence of any positlve and veri-
ffiéble arguments to the contrary, it seems plausible to

'ume with the opponents of both traditional positions

 thatinon-natura1ism i1s an "only resort" from the inherent

£ ’ 22 .

Qdefects-of naturalism.
’ Ayer has at this point arrived at his announced gosal.

 Th1s was to show ‘that statements of value sre either ordlnary

fe pirical prOpositions or they are not significent statements.
 $1nce these alternatives are exclusive, and the first is re-
 jected Ayer's final determination 1s a rejection of value
 §§§er as a distinctive philosophic subject-mstter. He be-

'f“gves there 1s nothing to justlfy the vliew held by some

,:vﬁh;;.losophers that the study of values embodles a unique

21, Ibid., p. 156,

féé. Stevenson, "The Nature of Ethical Disagreement,™
: Readings in Philosophlcal Analysis, p. 593.
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~tjpa of knowledge. The special normative fields, such as
_ethics or esthetics, are converted by Ayer's theory to
!Ldeﬁértments of psychology or sociology. Nothing remains
Ffbr'any Investigation of values except an examination and
_désdrlption of emotions and the conditions which casuse them.
;gyer writes:

o "When one comes to pursue the psychological
enquirles which constitute ethical science ...
one finds that one of the chief causes of morsl
behavior 1s fear, both consclous and unconscious,
of a god's dlspleasure, and fear of the enmity

; of society." : (23)

;\$iﬁce the only knowledge that could possibly be gained from
“igggtudy of ethics or esthetics 1s dats which relstes to our
~own complex constltutions,
| "it follows that eny attempt to meke our use of
ethical and esthetic concepts the basis of a
metaphysical theory concerning the existence of
a world of values, as distinct from the world of
facts, Involves a false analysis of these concepts.”(24)
The whole of genuine ethical philosophy, for Ayer, |
‘féanaists in one proposition, i.e.,

"that ethical concepts are pseudo-concepts and
therefore unanalyzable." (25)

?Wﬁgt this leaves 1s a task for the psychologist who will
'ﬁﬁéﬁcribe the different feelings that the so-called ethical

52@,»-Ayer, Language, Truth and Logic, p. 169.
24. Intd., p. 172.

26, Ibld., p. 168.
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5_terms are used to express and to provoke. Ayer's view that
'fo%ﬁlcs, as a branch of knowledge, is nothing more than a
odepartment of psychology and sociology is characteristic of
1fth£ positivist position. Thus, Carnap writes:

"We do not at all deny the possibility and im~
portance of a scientific investigation of value
statements as well as acts of valuation. Both

of these are acts of individuals and are, like

all other kinds of scts, posslible objects of
emplrical investigation. Historians, psychologlsts,
and soclologists may give analyses and csusal ex~
planations of them ... But the value statements
themselves ... have ... no theoreticel sense." (26)

Moritz Schlick, who asserts that the chlef ethical problem
15 a purely psychological one, argues that
"if we decide that the fundamental question of
ethics, 'Why does man act morally?! can be
answered only by psychology, we see in this no
degradation of, nor injury to, sclence, but a
happy simplificetion of the world-picture. 1In

ethics we do not seek independence, but only
the truth." - (27)

It remains for me to examine the basis of assumption
”géﬁgApresupposition employed by Ayer in his critique of values.
}A#er's conclusions in value theory fulfill sn ulteriof pur-
fpoée which he, himself, claims 1s responsible for his specisal
~eoncern with normative statements. The common supposition

5¥that our knowledge is divisible into normative as well s

eriptive judgments rests upon certain conceptuasl distinc-

2@2@. Carnap, Philosophy snd Logical Syntax, p. 26.

;;gy,, Schlick Problems of Ethics, p. 30,
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tions which constitute disturbing departures from Ayer's
’;fﬁﬁdamental epistemological thesis. The traditional
yiﬁiéhotomy of fact and value necessitates an account of
velue by Ayer that will be consistent with his general
, phi1osonh1ca1 convictions. Ayer begins his "Critique of
QEthics and Theology" with the observation:
i "There 1s still one objection to be met before
we can claim to have justlfied our view that all
synthetic propositions are empirical hypotheses.
Thls objection 1s based on the common supposition
that our speculative knowledge is of two distinet

kinds-~that which relates to questions of empirical
fact, and that which relates to questions of value."(28)

.Ayer's theory of velues has been formulated to vindicate the

Tanﬁecedently establlished concluslon that if any statement is

7ﬂ£5§ignificant synthetic proposition, it is an ordinary scien-
'“%ffig‘descriptive statement. Ayer must show thet unless the
yﬁéiidity of a‘'value statement depends solely on the defini-
g%ﬁéns of the symbols 1t oontains, nothing except the ordinary

1'faets of experience can sustaln 1t,

i If the validlty of a normative proposition rested
‘only upon the definitions of its relasted terms, it would be
?an)analytio proposition. And, as with the proposition, "If

?,;13 a triangle, it 1s a three-sided, rectilinear, plane
ﬂﬁ@gﬂre“, one cannot resort to experience for confirmstion.

gBut:asiwe have already shown, Ayer rejects the possibility

28, 1Ibid., p. 149,
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,vbhat value statements are analytic propositions. According
 fto Ayer, any value statement whose terms sre commensurable
 ?13 either the result of s false analysis or inconsistent
'?yith actual existing value concepts.29 If value statements
U ﬁeré valid analytic propositions, thelr contradictories would
ffbe self-contradictory in every case. Since any proposition
fimﬂst be synthetic, 1f it is not analytic, the 1ssue is con-
$ fined to a conslderation of the conditions under which any
' §ynthst1c statement may be a valld, or significant, propo-
jféikiOn. This is the matter of direct concern to us now.
if“kf Ayer does not arrive st his conclusion on value
;fselely by examlning data which suggest his emotive theory.
 ¢£¢:has discovered that some normative statements have an

~ expressive function. But it 1s not shown that every state- _

~fm§ht'with an expressive functlon is & non-indicative state-

ont, Indeed, this could not be shown. For it is clear that

;gﬁfaxpressive funcetion is not incompstible with en indicstive
ﬂffﬁhetion. If these functions were incompatible, it might not
t b§gauch an unfortunate mastter for the employee who received

fﬁﬁg?message: "Jones, you are fired!!" (where the shape and

fiékness of the exclamatlon marks show that a feeling of
e S0 v R
~ disapprovel 1s belng expressed). The employer's statement

.. Cf. supra p.43

¢f. Supra p.53
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;5un§0ubtedly expresses some disquleting emotion. But this

f é§éa not prevent hls explosive utterance from indiceting

, tﬁéfterminat1on of a cértain relationship with Jonese.
o Since 1t is not the case that the presence of an

;;expressive functlon renders a statement ipso facto non-in-

‘Tdieative Ayer's conclusion that value statements are merely

gsssive 1s determined by the elimination of what he con-
f;’i§§fa to be possible alternative hypotheses. The consid-
f §;;t1ohs actually operative in determining the peculiar
‘:iféiacter of Ayer's value theory should include an exhaustive
;;éﬁéount of alternatives. Otherwise, the process of elimina-

: ’j,ﬁ*employed is not reliable.

The clue to the discovery of the epistemological

 assumpt1ons operative in Ayer's theory is to be found in the
Istajement of purpose with which he commences his value in-

We should remember that Ayer has set himself to show:

"that in so far as statements of value are

significanté they are ordinary 'scilentific!
statements.

(31)
.Thns, 1f we do not interpret value statements as ordinary |
fempirical hypotheses, then we must consider them non—signi-
’incant utterances which are

"simply expressions of emotion which can be
neither true nor false." (32)

Cf. supra p.si
Ibid., p. 150.
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o;aﬁryimmodiate problem is to see why Ayer considers these
fféoﬁditions to be the sole slternatives for value statements.

In his preface to Language, Truth and Log;c, Ayer

- writes: :
N "The philosophors with whom I am in the closest
agreement are those who compose the 'Viennese

Circle! .« and are commonly known as 1ogioal
positivists." B , (33)

: h@jlogical positivists comprise a school of philosophers
,yr’j‘,‘lfﬁhd]characterize their epistemology as & radical empiri-

'; 1sm, l.e., an epistemology which -

"identifies knowing with the immediate process

of sense-perception, and represents sll connection
in the content known as identical in kind with such
connection as it is agsumed may be apprehended in
sense~perception.” ‘ . (34)

oféyer has explicitly described his view as & ”thoroughsgoing

nomenalism” This is essentiasl to his slliance with

ffﬂogical positivism which holds:

"that propositions of existential import have an
exclusively empirical reference, and that this

- empirical reference can be conclusively shown
by logical analysis.™ (35)

34, Baldwin, Dictionery of Psychology and Philosophy, p. 318,

Be Welnberg, J. R., An Examination of Logical Positivism,

pe. 1. No positivist can provide a logical demonstration

of the proposition: "All oxistential propositions have
- an excluslively empirical reference." For discussion of
~ this polnt, see infra, p.7y
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Ayer maintains that hls position is ultimately
derived as a loglcal outcome of the empiricism of Berkeley
ifaﬁd Huma.ss Following Hume, Ayer classifies all genuine
] pr6posit1ons as elther s Erioré propositions of loglc, or
 §$09031t1ons concerning empirical matters of fact. The
inirst class of propositions is composed of those analytic
gfseatements which signify nothing but our "determination to

Bt 37
p@"}e;symbols in a certain fashion." Any ‘definition would,

 ;a§cord1ng to Ayer, be a proposition of logie fulfilling this
f dascr1pt1on.

: It 1s with the second class of propositions, tho;e
jfrelating to "matters of fact", that Ayer is principally
fi¢0ncerned; And since Ayer has rejected value statements
 :és poésib1e analytic propositions, it is with regard to the
4‘éharacter he attributes to the factual proposition that his
 7ém§t1Ve theory of value is developed.

j‘ | Ayer's theory of truth and meaning follows from hls
 account of the valldation of the statements he considers to
‘fbe the only genuine class of non-analytic propositions.
?fAccording to Ayer, the test of whether a statement is a
}:gen’aine synthetic proposition is ln terms of a8 principle

;fo,verification. The principle concerning verification

fﬂ36;  Ayer, Languege, Truth snd Logic, p. 11
57, Ibld.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



64

7&etermines the necessary and sufficient conditions under
‘1whieh any statement which is not analytic may be said to
,jhnve meaning. In order to show that all sentences of a
'feertain type are devold of meaning, Ayer contends that he
"need only formulete the criterion which enables
us to test whefher a sentence expresses a genuine
proposition about a matter of fact, and then point

out that the sentences under considerstion fail to
satisfy it. (38)

;iéi;érly the effectiveness of this procedure depends upon the
;:validity of the criterion employed.
: "‘ Stated simply, Ayer's criterion ls that a non-analytic
;iétgtement has significance to any person
e "if, and only if, he knows ... what observations
would lead him under certain conditions, to accept
the proposition as being true, or reject it as
being false." (39)
’LFfbm this 1t follows that a person must meke us understand
‘ §§@5h1s assertlon would be veriflable before it can be said
:Vﬁﬁét~he commuhicates anything to us.
",’ Ayer introduces two important modifications of this
[éégitivistic criterion of meaning. He distinguishes between

 "practicel verifisbility" end "verifisbility in principle.

- 18 not necessary to possess the actual means to enable

{W?,ﬁto make the relevant observations which render a synthetlc

f;prﬁpeaition verifiable. It 1s sufficient if we are ablé to

Ibidc’ jo) 19+

,‘4

39, TIbid., p. 20.
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i/kﬁgw what observations would be relevant if we could be in
ifgfpooition to make them. The familisr example used by
Vigoéitivists 1s the sssertion that there are mountainas on
fﬁﬁﬁé‘other side of the moon. We do not, at present, have the
‘ﬁmsﬁns of declding the truth of this proposition. But the
Jiproposition is = significant empirical statement, because we
oédo know what kind of perceptions would be involved if the
;oatatement were true and we were able to mske the observations.

o,The proposition is, then, "verifisble in principle“

e On the other hand, ‘there are putative propositions
wgwith such a content that no relevant observation can be con-
7”ceived which would verify them. Sentences of this kind are
:fﬁot endowed by the positivists with any meaning;bbeing un-
‘,vorlfiable,in principle, they are sald to be nonsénse.
| "If a putative proposition fails to setisfy this
principle, and is not a tautology, then I hold
that it 1s metaphysical, and that, being meta~-
physical, it is neilther true nor false, but
e literally senseless." o (40)
f;This 1s a fundamental general principle of Loglcal Posi-: |

ﬁytivism‘ Carnap has assigned to the "realm of metaphysics"

»;éliﬁpPOpositions which

"elaim to represent knowledge sbout something
which is over or beyond ell experlence, e.g.,
about the real Essence of things, about Things,

5%+ Ibid., p. 12.
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in themselves, the Absolute, and such 1like."  (41)
Thales! assertion that "The Essence and Principle
;Gf the world is Water", i1s an illustration given by Carnap
 yof‘§ metaphysical prOposition which "agserts nothing at all",
 §$éeuse from it |
o "we sre not sble to deduce any proposition asserting

any perceptions or feelings or experliences whatever
which may be expected for the future." (42)

~ To the same realm of "metaphysical nonsense", Ayer commits

‘fﬂﬁéh sentences as thoSe which assert there is a transcendent

- od; or thet men have immortal souls, or that there 1s s
f  en~empirical world of values.43 v

: ‘Ayer also dlstinguishes between "strong" and "weak"
* verification. "Strong" verificatlion is said to exist when
k ﬁha1truth of a proposition is conclusively established. But

'fAyer recognizes that in the nature of the case, experience

| entirely 1ncompetant to establish certainty. Other posi-
  v1Ets who have recognized this fact have maintained that
'Qwhile universal synthetic propositions are meaningless, be-

Cfcause unverifiable, they are somehow "an essentially impor-

fnt type of nonsense'.

Carnap, Philosophy and Loglcal Syntax, p. 15«

2, Ibid., p. 17.

5o Ayer, Language, Truth and Logic, p. 12.

jjﬁé, .Sehlick, "Die Kausalitat in der gegenwartigen Physik",
a'*?“:fNaturwisaenschaft, vol,., 19, 1931. Cited by Ayer, ibid.,
po 254
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Ayer allows that & proposition ls verified in ﬁhs
"éﬁéék“ sense where the relevant experiences are such that
if%ﬁs pfoposition 1s probable. This enables Ayer to avdid
  é§ndemning such synthetic propositions as: "A1l bodies
if%éhd to expand when heated." The principle of "wesk veri-
f‘fléation" and "verlfiabilitj in principle" also‘make it
;fpessible for Ayer to accept propositions of history as
 {maan1ngfu1.

In these two important respects Ayer's positicn is

eparture from the philosophy of the "Viennese Circle".
'yBut in retaining its essentisl phenomenalism, Ayer's epis-
5ftemology manifests no fundamental deviation from the radi-

- empirieclsm of the preceding Positlvists. The whole

*;te%t'of significance for Ayer is as follows: the question

-ﬁﬁst'bq asked whether anyvobservations are relevant to the

' :férmination of a statement's truth or felsity. If no
_ception could decide this, it must be concluded that
fjthe statement under consideration has no mesning. This

;iprinciple of verification, sas the criterion of whether or

;j'et a sentence has any meaning, entsils the conviction that

-,whatever is a fact 1s experiential. Indeed, Ayer contends

"all propositions which have factual content '
are empirical hypotheses.” (45)

45, 1pid., p. L.
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It 1s now clear that Ayer had commlitted himself,
‘ﬁficr to his investigation of value, on the question of

ffﬁﬁéther value terms denote sul generic referents., This was

7?éécomplished by hls formulation of a criterion of meaning

;;ﬁﬁich was intended to be exhaustive in its application,

~ irrespective of the question whether normstive statements
'“légtitute an entlrely distinct branch of knowledge. Ayer's
fimgtﬁbéological procedure was to restrict all possible méaning
;_§§ stataments whlch esre enalytic and to those which can be
'hQérified" by observation. Thls epistemic basls determined
‘g's position in values in the following manner,

| When Ayer argued against naturslism that value con-
;«ééﬁﬁé are irreducible to factual ones, e he aépeared to be
fQéékﬁowledging the validity of the foundation employed by the

‘{héhQﬁaturalistic theorist. But the non-naturalistic position

'“1wriesxthat normative propositions are analytic, and assigns
v;ﬁofﬁham & genulne signiflcance which distinguishes them from

: §§§5on1y alternative antecedently recognized by Ayer.' Hence,

er writes:

"It is clear that the acceptance of an 'absolutist!?
theory of ethics would undermine the whole of our
main argument. And as we have already rejected
the 'naturallstic' theories which are commonly
supposed to provide the only alternative to

« Cf. supra peY3
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'absolutism! in ethics, we seem to have reached
a difficult position." (47)

> in.virtue of his criterion, that in so far as sa statement is
i:ﬁgt sc1ent1f1c it is not significant, Ayer's only solution
1"t6 his "difficult position" is to explain sway value concepts
f_as pseudo-concepts.

 _»” The manner 1in which‘Ayer denies the non-naturallstic
gkpgsition, in order to sustain the whole of his "main argument"
;fdiscloses the virulent operation of his special epistemo- |

ifibgical premises. The non-naturalistic value theory is

 fd6scr1bed by Ayer as

"the view that statements of value are not con-
trolled by observation, as ordinary empirical
propositions are."

‘Aygr then protests that this leaves nothing but a "mysterious
'yintalleotual intuition™ to serve such a theory as the in-

ffstrument of cognition.' The objection is that this makes state-
 1ms_ts of velue unverifiable.

S "For 1t is notorious that what seems intuitively

T certein to one person may seem doubtful, or even

e false, to another. So that unless it is possible
to provide some criterion by which one may decide
between conflieting intuitions, a mere appeal to
intuition 1s worthless as & test of a propositien's
validity." (48)

47, Ibid., p. 157.
48, Ibid., p. 156.
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: Ayer's assertlion that the valldlty of an intulted
 Jpropos1t1on 1s affected by its unverifisbllity would be a

7 nen sequitur if 1t diad not presuppose his antecedent lden-

 tiffcation of truth and verifiability. For without Ayer's
pecullar criterion of meaning, it can be saild that any

 ;prepbsit1on might be true, regardless of its source or the

'*fikgnce of a relevant test to confirm it. There can be no .
ffqﬁéstion that a proposition must have meaning before it is
7Wférifiable. It 1s qulte another metter to maintain that a

~ proposition must be verifiable before it has meaning. Such

(f “bbnvers1on of the first contention'is legitimate only if
ffAyer's assertion relating meaning and verifiability con-
":stitutes a definition of meaning.

To define meaning in termé of verifiabllity 1s
' e1aar1y intended by Ayer. Otherwise he must scknowledge
l@thst the proposition, "If @ is empirically verifiable, then
 ?Q is meaningful" is perfectly compatible with the proposition,
jf“Q is meaningful and is not empirically verifiable." But
1;&%13 latter statement 1s the contradictory of Ayer's basic

_ position. Its compatibility with the first proposition,

f;wﬁidh Ayer himself asserts, can be denled only in the event
f"that the antecedent of the first proposition is intended to

 }express both the necessary and sufficient conditions of the

"ggquent, S8ince Ayer has confined "meaning" to empiricsl
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_verifiability, it remains to be determined whether this

~ restriction is more than an arbitrary and unwarranted

postulation. For if this is the case, nothing pertaining
%o reslity, cognition, or values, could be affirmed or denied
: §§kthe basis of it. Yet Ayer's emotive theory of values 1is .
f;ﬁﬁb direct result of the operation of his criterion of mean-

'”fﬁg]upon normative statements and the alternative views of

~{their significance.
Ayer's account of the necessary and sufficient con-

’jﬁ?iﬁions under which genuine synthetic propositions are sig-

1;:pificant presupposes that whatever 1s s fact 1s experientisl.
 giéfthis a mere assumption that Ayer's concluslon about values
 fﬁigﬁt”open to questioh? How does Ayer support such s descrip-
f j£ibh'of actuality? |

:filk‘ The view usually teken 1s that testable propositions
 ;¢Gnst1tute a sub-class of significant propositions.  Ber-~

ftrand Russell states this view concisely in An Inqpiry into

L ,sning and Truth:

"A tyerifiable! proposition is one having a certain
kind of correspondence with an experience; a true
proposition is one having the same kind of corre-
spondence with a fact ..." , (49)

_ The distinctlon expressed by Russell depends upon the dif-
erence in memning that exists between "fact" and "experi-

1@6@". This is a distinction which Ayer's eﬁistemblogy

?ygégsk Bertrand Russell, An Inquiry into Meaning end Truth, p. 383.
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 ?§6esvnot allow. Russell goes on to show that since ﬁhatever
lié}experiential is a fact, verifiable propositions are true.
?ﬂ&at Ayer holds 1s that since a fact 1s experiential, true
iifpropositions mist be verifiable. Regarding such a conver-
ffﬂgion of his position, Russell observes: |

", .. there is no reason to suppose that all true
‘propositions are verifiable. If, however, we
assert positively that there are true propositions
that are not verifiable, we abandon pure em- ;
piricism." (50)

';vihdndoning pure empiricism is what Ayer is unwilling to do.

If Ayer were to accept the prevelant view of the

f;jrelation of fact and experience, as described by Russell,

ff“t>would involve him in an eplstemology explicitly con=
‘ }$§ining metaphysical implications. If "fact" is taken as
T5f§{different and wider concept than "experience", proposi-

;f¥£iéns need only conform to fact, and not to exberience, in

der to be true. It is granted that we might not be sble

_7 t6 ascertain the truth of propositions relating to fact

Lkend not to experlence. But what 1s significant 1s that
gspite such a fallure, these propositions may be true.
¢ metaphysical problem, which is heid to be insoluble, ,
'éﬁcerns the correspondence saeid to exist between non-

e 81
periential facts and true proposltlons concerning them.

Ibido, cf. p.SSC’J, 368,
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ﬁ}The philosonhers who hold the broader meaning of "fact"
f must account for the possibility of forming synthetic |
;iﬁﬂdgments which are not derived from observation. This

fgﬁil Involve hypotheses aboﬁt a non=-empirical aspect of
 ;§511ty, and a8 non-sensuous mode of cognition. Ayer con-
,ffsiders such hypotheses to be pseudo-propositions fesulting
fmm a kind of superstition. The generic designation of
ff%ﬁis variety of sentence is "metaphysical", i.e.,

: "a sentence which purports to express a genuine

proposition, but does, in fact, express neither

5 a tautology nor an empirical hypothesis." - (52)
‘fiﬁer maintains that métaphysical statements, most of which
;faré "merely the embodiment of humdrum errors" are produced
‘_eithsr by philosophers duped by grammar or by mystics trying

 to express the 1nexpressible. The distinction, however, is
ﬁ.held to be of no great lmportance.

::k What 1s of great importance in understanding Ayer's
f;?heﬁry 1s to conslider his attitude and asssumptions in light
fiéf the l1deals he espouses. The function Ayer conceives for
{ 5£§ particular philosophic system is inherited from the pro-
jqéﬁém set forth by the "Viennese Circle". As reported by
"f:'f{fiii?pfeasor J. R. Weinberg from this school's officilal state-

ffﬁént, the principasl aims are:

f 52§_«Ayer, Lenguage, Truth and Logic, p. 31.
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"first to provide a secure foundation for all

the sclences, and second to demonstrate the
meaninglessness of all metaphysics. The method
used to reallze these aims 1s the loglcal

analysis of all concepts and propositions." (53)

Ayer finds that the traditional disputes in philds-
:.bpﬁy~have been unfruitful and unwarranted. He belleves this

_f'fwculd not have been the @ase 1f it had been settled beyond

 iqu%stion what the purpose and method of a phllosophical

- Inquiry should be. This task 1s not, asccording to Ayer, as
]fdgfinU1t an undertaking as one would suppose from examining
;ﬁﬁ@érhistory of philosophy.

' "For if there are any questions which science leaves
1t to philosophy to answer, a straightforward pro-
cess of eliminatlion must lead to thelr dilscovery."(54)

N Ayer's position includes @ doctrine of the unity of

1f§hilosophy'with sclence. Phllosophy is not to venture into

’ £131ds which cannot be investigated scientifically. The

f ,unct1on of the philosopher gua philosopher is not to assess
fﬁtha value of any theory, but simply to elucidate the theory
o 55

*&py,defining the symbols which occur in it. Thus the

igéétivity of philosophising is to be confined to a loglcal

.

Welnberg, An Examination of Logical Positivism, pe 1

54, Ayer, Lenguage, Truth and Loglc, p. 15.
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 xﬁaiys1s of the linguistic signs employed in sclence to
Qsignate the experiential properties of the physlcal

- Ayer warns against the hasty view that the philo-
Qfﬁéphical elucidation of scientific theories is of little

 peal benefit to science. It is pointed out that Einstelin's

éﬁinition of "simultaneity", for example, was of great
_@pbrtance to contemporary experimental physicists. The

_ sclentist must be furnished "with clear snd definitive

f’lyses of the concepts he employs.“ This is said by Ayer
o be the sole function of the philoéopher, Ayer points

"If science may be sald to be blind without
philosophy, 1t 1ls true also that philosophy
is virtually empty without science." (56)

i jBQ§ond the purview of science, no contributions to know=-

- éﬁgelcan be made. Neither philosophy nor an& other theo-

‘ é#iCal pursult can signiflicantly transceng the compass of
'tﬁé'natural sclences. |

: Equipped with his doctrine of the unity of science
5§ phi1osophy, and a precise oplnlon as to what coﬁstitutes
,lagitimate scientific‘ procedure, Ayer turns his attention to
.aphysics. | ’

 B6. Ibid., p. 247.
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"One way of attacking a metaphysiclan who

claimed to have knowledge of a reality which

transcended the phenomenal world would be to

enquire from what premises his propositions

were deduced." : (57)
;VAyer holds that since the metaphysioian mast begin, as other
 kman do, with the evidence of his senses, no valid process
focforeasoning can posslibly lead him to the conception of a
ooiéolity that trenscends the senses. Hence the metaphysician
;fﬁéﬁ:only "produce sentences which fail to conform to the con-
;}ditions under which slone a sentence can be literally signi-
f;ﬁ;ognt "58 What the metaphysiclan does, according to Ayer,
;fié?to utter nonsensicel sounds which he takes to be a re-
i*port of some kind of fact about an aspect of reality thet
Jitranscends observation. This conclusion by Ayer is inevi-

tgble 1f his convictions about the nature of fact and his

_ooﬁiterion of meaning sre granted.
P It may be that the radical epistemological principle
;“whioh plays a controlling part in Ayer's value theory pre-
:osupposes unwarranted assumptions about the nature of reality,
_oand about the character and limits of sclence. It appears
?;that Ayer confines the operations of sclence to perceptible
y?reslity because he believes that facts consist simply of

}félements which correspond to sensations. If Ayer's point

:f5??[,ibid-, p. 16.
58, Ibid., p. 19,
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 fof departure is this particular concept of reality, then
;;his conclusions about the nature of philosophy are in-
_ terna11y incoherent., For as Morris Cohen has remsrked:
"It 1s clearly a metaphysical dogms of doubtful
verifiability to assert that there ls nothing
in the world other than physical events." {59)
Let us employ Ayer's criterion of mesning and ask

; §§§£her any perceptions could declde the truth or falsity

’!aigthe proposition that whatever has existence is empiri-
‘4e§11y verifiable., Is any actual or concelvable observation
 ﬂa0mpetent to repudiate or verify such an assertion?®

v Ayer 1s not unaware of this objection. He 1s care-
,;?ﬁiQto distinguish his procedure from that of Kant who con-
:ﬁééﬁnéd transcendent metaphysics on the grounds that the
*fhgmah understanding was simply not constitded to deal with

ﬁ;things-in-themselves. Ayer recalls Bradley's well-known

~ aBsertion that

B "the man who is ready to prove that metaphysics
ls impossible 1s a. brother metaphysiclan with a
rival theory of his own."

i{It is clear that Kant cannot tell what the boundaries are

 gbeyend which humen understanding may not venture unless he

i~'f»én:u:.cecad.9, in passing these boundaries himself,
Ayer maintains that these objections do not prevail

¥‘égainst his procedure. He does not, as Kant does, overstep

}559;‘ Morris Cohen, A Prefacé to Loglc.
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ff§ barr1er previously described as impsssable. For the

',;mpbssibility of a transcendent metaphysics 1s not asserted
 7by5Ayer as a matter of fact. Thus his denial that knowledge
’h?aan exceed the limits of a possible sensuous cognition is

kf_gt-a synthetic proposition, and is not to be tested by

VV";,'s principle of verlfiability. That it is fruitless

T attempt to transcend the limits of possible sense-exper-

, Qgcs 1s nelther an inductive generalization nor an assertion
bﬁ&éduced from factual propositions. It is a proposition of
"ié; deduced "from the rule which determines the literal

i 60
ignificance of language.” This rule is the principle

W ~bh, as we have seen, 1s employed by Ayer to determine his
,:valua theory. As sn eplstemological criterion of meaning,

kfit is irrefutable by any experience because it is not s

ﬁ?pnopesition which affirms or denies snything sbout the em-

'\1cal world. As a proposition of loglec it is simply, in

kayer's own terms, a record of his "determination to use
25  ymbcls in a certain fashion."sl

o 'y: The problem confronting us at this point is to seek
é;éiscover what is responsible for Ayer's particﬁlar de~-

ermination in the use of symbols. Are we bound by Ayer's

"1T¢Ayer, Language, Truth and Logic, p. 19.
« Ibid., p. 1l.
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 &ét§rminat1ons to use symbols in one way rather than in
ffésme»other? Is anybody's determination to use symbols in
ifééﬁé perticular fashion capable of declding whether norma=-

‘gﬁiﬁe statements have 8 sul generic referent which distin-

~‘gniéhes them from ordinary scientific statements of descrip- '
:‘fﬁ'%?;!én?

 '° " The ethical hihilism characterizing Ayer's theory
; iéfdetermined antecedently by & criterion which is not the
ffﬁééult of dlscriminations made in the realm of facts. If

n ttérs of loglc are no more than Ayer asserts them to be,

w can he effect the necessary transition from the individual
iﬁa éjective world of determinations about the use of symbols,
;?ﬁgﬁfflrmations and denials which will have some relation.
;Yﬁsitruth and existence?

 ;' Perhaps Ayer's beculiar determination with regard to
4$£&gual symbols results from his desire to achieve for philo-
‘f§5§hical ectivity the fecundity chsracteristiec In the sciences.
fﬁfﬁis'would account for his strict doctrine of the unity of

iioSOphy and science. There are some, however, who would
;gﬁﬁintain that in his attempt to pattern philosophy after
%Qé@iénce, Ayer reveals a superficial view of the nature of
?TéQiéhce.

:ff  If all that is factual is empirical, and if all
;g;gniflcant propositions are elther factual propositions
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 aQr;propositions of loglc, then no strilctly sclentific
~ pr6pes1t1on has any meaning unless there exists some
jlﬁérception which would verify it. It seems clear that

_ scientific hypotheses, which are not propositions of loglc,
fLﬂﬁ§Aand frequently do exceed a reference to particular exX-
ﬁ;ﬁer&ential objects. Are there not numerous propositions in
”Lﬁﬁ&éics which are significant and yet unverifiable in Ayer's

1 ié%ﬁa?. Propositions sbout "frictionless engines", “ébsolutely‘

 rigld bodles without weight", "complete vacuums", etc., sre

g}»11 propositions which have no existential import. Yet they
12§§&&e a vital functlon in the construction and elaboration
' 9£fphysica1 theories. There may be observable facts which
 “§ééApert1nent‘to these fundamental physical propositions,
:;Bgﬁ.it may not be maintained that certain observable datsa

7fﬁy9r1fy" the truth of propositions whose subject terms can

_ﬂli#é'no”denotation. It 1s questionable whether Ayer's cone-
‘ception of sclence ss an activity which views the world

"sﬁlely under the categories of determinate, experientisl,

fﬁ XiStence 1s compatible with what science actually does§
| Ayer has argued that
"the theories of psycho-analysts are particularly

full of metaphysical elements which a philosophi-
cal elucidation of their symbols would remove." (62)

62, TIbid., p. 246,
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,~xhy§r's belief is that the business of the philosopher ln

f@fﬁia,regard is to make clear what is the real empirical
kﬁf&éﬁtent of the propositions of psycho-analysts. But this
‘ i§£éw i1s challenged by some philosophers who would maintaln
‘LfﬁSt if philosophy has anything to make clear about the
; ¥§fbbosit10ns of the psycho-analysts, it is to stress the
fé%ﬁént to which value judgments sre implied by this science.
:jﬁﬁbreas Ayer maintains that the removal of "metaphysical
l;]éléhsnts" is essentlsl to the clarification of the psycho-
}f5§ﬁdiyst's propositions, others would assert that such ele-

" 5§htS are in the nature of the case presupposed by these

1Q{p$b§ositions.

 ~j}> Morris Cohen has argued that psycho-analysis, and
'fﬂﬁﬁé;whole system of therapesutics it dévelops are actually
  §§$¢& upon a normative distinction between the "ad justed"

o 63
; ?a§dkthe "pathologic". What experiential facts relating

Qa?hﬁ difference between a "physiological® and a "patho-

‘ ‘ glcal® state can signify the exlstence of an undesirable

ondition which requires "cure"? Cohen shows that the answer

Q"é'this question presupposes some proposition about the end
i f”fzéi'”purpose of physiological process. But propositions about

;%iiﬁai causes are odious to sclentists, and condemned as

‘ §;;‘ Morris Cohen, A Preface to Logic, p. 167.
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metaphysical nonsense by Ayer. No relevant perception

L@ﬁéﬁiﬁblead one to accept or reject any teleologlical propo-

 ?*§£ion. But there 1s no reason to assume that this fact
;fié%a commentary on the meaning or truth of teleologlicsal
_propositions. Bertrand Russell has expressed himself to

“‘fhaueffect that positions 1like Ayer'!s positlvism are such

. narrow theorles that one is driven to reject them and hold

ffﬁﬁ‘iew which Involves

"the possibility of events that no one ex-
perlences and of propositions that are true

- although there can never be any evidence in
their favor."

adds:

..o 1f we are to retain beliefs that we all
regard as valid, we must allow princliples of
inference which are neither demonstrative nor
derivable from experience.” (64)

It 1s very likely that the narrowness Russell would

7J5€§ribute to Ayer's epistemology stems from the conviction

the latter thet only those charascteristics he belleves

‘fftgfbe;employed in the sciences are suitable for the acqui-
. sition of any kind of knowledge. An asttitude of this type
ustrates Wolfgang KShler's observation that the insis-

éhce upon such characteristics in any theoretic investiga~

“ioﬁ,implicitly contains a judgment of value concerning

64, Bertrand Russell, An Inquiry into Meaning end Truth, p. 383.
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those characteristics. Kohler writes of philosophers who

"will insist upon fobjective procedure!, or
tcareful verification', or on 'genuinely
sclentific theory! ... Implicitly all this

1s accepted as valuable, as required. But

the very next moment they will express their
contempt of 'metaphysical speculstions such

as concern ethics', which 'cannot be submitted

to the absoclutely indlspensable experimental
test'. One begins to wonder whether logic

would also have to pass this indispensable test--
which is itself full of logical premises."  (65)

We have seen In our examination of Ayer's emotive

jpﬁhbory of velues that his conclusions about the significence

k”@ormative statements presupposes an eplstemologlcal
roposition sbout meaning in general. It may also be seen
[fgé?a development of & fundamental ettitude sbout philosophy

l 51ts relation to the natural sclences. Our discussion

ilﬁf}bOth of thesetfactbrs Indicated thst Ayer's valﬁe‘theory
41 $f¢onstrueted upon quesfionable foundations. Ayer's prin-
'1i§1§‘of verifiability, es s criterion of meaning, is s
',' 31§31 stipulation sbout the use of linguai symbols’b
‘fégrecord of a determination to employ terms in a certain
 ’"Bion. Ayer's 1nsistencé that philosophy confine its
cedures to those he takes to be strictly sclentific im-
‘ié'\‘s‘a value judgment sbout such procedures. If Ayer's
ff@@h&lusions about values are true, then his basic doctrine
54‘;ftha unity of sclence and philosophy is really an ex~

prégssion of feeling about sclence, calculated to provoke

55, Wolfgang Kohler, The Place of Value in a World of Fact,
D 36,
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;fﬁidespread conformity. Again, Ayer's criterion of meaning

fﬁfﬁéﬁpposes, as Cohen maintains, certaln metaphysical

’ :§§éumptions sbout the necessary end sufficilent constltuents
175§=facts. But Ayer would reject this, claiming his cril-

jfééfion is not a synthetic proposition.
V This is not the occasion to embark upon a further

‘1i§veat1gation of assertions and counter~assertions aboub

,: ‘é§sphys1cs and epistemology. It should be observed that
»'Qéﬁén 1f Ayer's epistemic and metaphysical sssumptions are
f;iée, this would not be sufficient to establish the fal-

; iity of his conclusion about the meaning of normative state-
},*ﬁghts; It is our purpose here to recognize that Ayer's

zif&%iue theory is determined by a special set of assumptions

,ifﬁich underlie his criterion of meaning. This criterion
f\;ﬁbStldirectly controls his treatment of value statements.
k;yer has declered this criterion %o be the result of hils
'fégﬁerminaticn to use symbols iIn a certain fashion,.

The subsequént task of this dlssertation is to test

“f‘fhé‘adequacy of such a velue theory by examining its oper-

Vtiﬁn among the facts it is required to mske intelligible.
In‘this way we may establish a basls for sccepting or re-
:@ting Ayer's determinations in the use of symbols. A
consequence of this will be the acceptance or rejection

5 ;§5 his emotive theory of value without belng overcome by
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};syétéms of metaphysics and eplstemology.
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. CHAPTER IV: THE RELATION OF LAW PO VALUE THEORY

In the preceding chapter I showed that Ayer's
lﬁheory of value results from the use of antecedently
{ﬁfefﬁulated epistemological principles and concealed
1:@6£aphysical tenets. My discussion of the philosophic
1 §§¢kground of Ayer's thsor& disclosed two important
4?f§§tprs. First, as & matter of formal procedure, the
i qu§s£ion of whether value terms denote referents which

uxéﬁékSui generis 1s prejudiced by Ayer's insistence that

Iﬁh&gitreatment of values accord with hls prevliously de~-

Qfﬁérﬁined classification of significant propositions.
5;s§§bnd, Ayer's "novel position" in value theory, in

~ common with the traditlonal views in the fleld, is ule
;wﬁimétely grounded upon the questionable assumptions of
{*é§aiétinctive philosophic school. Since we lack the means
f;éffvérifying the metaphysical assertions upon which these
ifﬁbﬁitiona are based, it is necessary to employ a criterion

fiéf*vélue theories which is independent of special'phiioa

g#@ﬁical commitments. ~ Consequently, Ayer's theory, and the
}gpfihciples 1t presupposes will be examined in an sotusl con-

 Wtem$,of specific velue problems. For, as I have argued in

~ the introduction to this dissertation, any hypothesis rela-
Ufﬁing to velues 1s inadequate unless 1t mekes intelligible
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'gfﬁhsvproblematical facts which occasion generic valué theory;
aanéfthe only neutral criterion of any value theory consists

 f§ﬁft6$ting the operation of its principles among the relevant

ifféﬂts’which awalt clarification. -
e A. J. Ayer is, himself, in complete accord with this

"ﬁ@'thodological idea. In speaking of his value theory as an

’émpt to show whset people are doing when they make moral

uggments, Ayer has acknowledged that "The only relevant
e 1
‘Teansideration 1s that of clarity." Ayer's analysis has

sulted in the assertion that all significent non-em-

?1r1391 propositions simply record our determination to use

e Yﬁﬁbis in 2 certain fashion. It remains for us ?Q learn

w} hether Mr. Ayer's particuler determinations in the use of

mbols can clarify the factual situations in which we dis-
{facver the use of normaetive propositions.

| To this end T have selected the law as s specific
antext in which certain facts which we may call ”1egal

{phénemena“, produce highly important questions about the

:hificance of normstive propositions. I will consider

7“the;attempt of a jurist to ground the law on a basis which

s,identical in pertinent respects with the principles of

Horizon, p. 173, vol. XX, September, 1949,
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 ;A&ér’s theory. The nature of this attempt and its outcome
1 §111 be shown as a basis for the rejection of the value
‘ §&66ry in question. But before I can proceed with the a=
f;ﬁéﬁe mentioned exposition and analysis, I must justify my
“fSéléétion of the law as an instrument in the verification
[;éf:vélue theory. Certain distinctlve controversies in
?fjﬁrisprudence meke 1t necessary to explain the relevance
_}£§§;iégal phenomena to value hypotheses. o

S The burden of this present chapter is, therefore,

’?_ﬁbfshow that lew consists of, or lmplles, value judgments,

n ng that legal theorles presuppose value theories. This
l&fféiiQWS from the fact that legal theories are constructed
 €%§}exp1a1n particular facts which are included in the class
'f!éf facts pertinent to value theory. Thus the success or
  £§11ure of a legal theory with respect to the facts 1t must
 f§iérify will be a reflection upon the adequacy of the vealue
‘}ﬁﬁabry whiéh it presupposes.

‘  " In confronting problems that related to law, I am
ff@bt unmindful of the fact that it is as difficult to gen-
:;égéllze in jurisprudence as it 1s to master the Hydra of

&yﬁbﬁacles. For the solution to any fundamental problem of

ﬁridical thought seems to have a way'of producing a multi-

ﬁfﬁﬁd@ of new questions. It is as one eminent philosopher

,iifofbe in discu'ssing Jurisprudence:
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"In the midst of this vast labor it becomes
clear to us that the more we relieve the gods
of thelr burdens, the more we need to know
what the gods know ..."

= h@re will be no endeavor here to solve the problem of

~ providing law with a definition. And nelther the many

imaxgcting questions which arise from the distinct ways of

’gidering law, nor those produced by sny diversitlies a-

gglseparate legal orders will concern me. I intend to

£ ! hﬁ# the integral relation between law and value theory,

f?ipﬂthﬁ face of contrary contentions, with a discussion
vA“&ﬁited to certain characteristics thst are generic to
itever is law.

s The existence of law as a fact has never been
  &§§1sd. The fundamental problems of the legal phllosophers

~are those which concern the true sources of law, its essen-

1 nature, and the chief purpose it is to serve. The

:  §rre1at1onsh1p of these questions 1s readily apprehended.
’4Vﬁimight be that the purpose of law determines its nature
nd enab1es us to ascertain its source. Possibly the source
fthe law fixes its function and provides the explanation
?;?ps nature. Finally, i1t may be legltimate to infer both
he source and the end of law from a knowledgeybgvips nature.
'1n the case of value theory; conclusions abOut'law on any

{;ts dlstingulshable but insepsrable fundamental questions
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 f y»be predetermined by the startingépoint. We meet
f{;ggdin the difficult methodological problem found in value
‘fi@éﬁiry. This 1s to determine what constitutes primary
‘afgéta for a consideration of law from a neutral position.
,n;‘ It 1s fortunate that my highly speclalized con-
’afgéxn with law does not entall s complete solution to this
 ¢ be1em. For my task is not one of organizing thekworld‘s
;1xgﬁére of knowledge sbout law into a systemetlc account.

' $?§@vpropositions necessary to be established here may be
?f@é?bétantiated by a conslderation of a relatively few

' ésertions about law. Where these assertions are not un-

: ;ﬁéStioned or loglcally necessary descriptions of law,
' the grounds in support of them will be advanced.
k The pecﬁliar setting of the 1egallcontroversies

f'wﬁich are relevant to my problem is the discrepancy between

;ffﬁ@siurgent need to comprehend the reality of the most power-

fffgl instrument of social control and the abstruse character

_of its source and nature. Certain unmistakebly true asser-

fiﬁns may be made about law, e.g., the law in any glven

V»@blitical area 1s composed of certain rules established by

fﬂﬂgjhdicial or legislative department with a view to dis-

losing legal rights and legal duties. Diametrically op-
d theories would assent to this proposition; 1t tells
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ifus 8o remarkably 1lttle about 1aw. The problems of the 
f*nature and source of law now attach themselves to the

« anqept of "rules". Are the rules which are laws and . sre

Qeg#ablished by official bodies constructed by these bodiles,
7f§r5are they discovered? In the one case 1t must be asked

ffﬁhétvdetermines the construction of a rule and how it can

:riticized or modified. In the other casse the question

\sabow and where 1s the law displayed to those responsible

 far 1ts offlclal pronouncement and enforcement. Other pér-
,~plexing problems follow from the above true proposition

jﬁaraut law: Is a governmental department "judicial" or

}"1eg1slative" because 1t establishes certain rules? Or

; certain rules "law" because they are established by a

fjudicial or legislative department? Do rights and duties

-d termine the law, and thus become "legal rights" and "legal

_dutles"? Or does the law determine what are "rights" and

utles"?
‘It 1s clear, as Austin has sald, that

"If the causes of laws ... be not assigned,
the laws themselves are unintelligible," (2)

fY t;as compet@nt a jurlst as Cardozo observad'

"Any judge, one might suppose, would find it
easy to describe the process which he hsad
followed a thousand times and more. Nothing

‘Jurisprudence(4th ed.), p. 1, 113.
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could be farther from the truth. Let some
intelligent layman ask him to explain; he

will not go very far before tsking refuge

in the excuse that the language of crafts-

men is unintelligible to those untutored

in the craft." . (3)

;[G[@ﬁozb points out that while such an excuse may cover an

Jbthﬁrwise ignominious retreat with a semblance of respect-

iity, it will not prevent a recurrence of the trouble-~

mgfproblems; In moments of introspection the judge wili
 ask himself: ™hat s it that I do when I decide & case?
ihat sources of information do I appeal for ggidan?e?"4
| An sppeal for guidance by a judge is a search £or
Qgeneral principles on which this finding should be based.
ﬁfgn appeal indicates that some concern for purpbse or

d 1s inherent in the very notion of juridic law. The

esence of a regard for ends is a clear sign of the ra-

gei character of any actlvity; and the rationallty of

.8 an essential aspect of its formsl structurd. It may
fbé denied that law 1s a rationsl construct, no;matter
*fﬁhatfath@r kind of manifestatlon 1ts complexity reveals.

her 1ts non-ratlional aspects are acclidental to 1t'as

!ﬁ_;ér not does not concern us. It is enough to find in it

_essentlsl retional core. This was recognized in antig-

 ,by Aristotle who regarded juridical law as a‘ratibnal

lihg.Natnre’of the Judlclal Process, p. 9;
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rmulation of the Nomos. It is recognized today>by anyone

ﬂﬁ& fﬁéflects upon the fact that inherent in juridical law

ﬁis.ﬁhs notion of purpose. The laws of the natural world

fé_&éribe causes and effects, but juridical laws are de-
?érately designed by judliclal authorities to serve

fégrﬁﬁin human aims,.

The basis for the essentially rational‘character"

fé ?iéwyis clear anough. The greatest task in the fashion-
4 qu‘any legal system is to provide for the settling of
;Q hfiicts. This is what law as a matter of fact does. It
ects human conduct and it enforces the redress of griev~
s, Litigants press for the satisfactlon of claims‘ law

dertskes to adjudlcate these claims, and it makes a de-

;c fiQn. What are its materials? We have reburned to Care-
‘dozo's questions? "What is it that I do when I declde &

e se? To what sources of informetion do I appeal for guid-

One answer to this question is produced by Edward

f,;é;in his attempt to describe generally the process of
i;reasoning. On the basis of an inductive examination
 h§ field of case law, Levi concludes that the chief
”tion in the mind of the judge is whether it will be;just
réat the case at bar as if it were the same &8s one pre-

\vioualy decided. Under the doctrine of stare decisis, a
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v&ﬁ g?;must follow the established rule of a prior case when

1scerns a significant element of identity which is' suf-

ent to make the new case similiar to the former. The
Liém of knowing tﬁe'conditions under which it is just to
E";'1;"§ii.ffe::'e33:11:. cases as though they were‘the same is con-
a by Levi to be "the problem for the law." Thus,
oy working legal system must therefore be willing
to plck out key similarities and to reason from

them to the Justice of applylng a common classi-
fication." (5)

Le f‘é answer to Cardozo's question is "Justice'; an ethical
» l, s moral value, is the ultimate end which guides the
 iopment of law.
E ”' ~Despite the problems it might create, there is an
ﬁﬁé@@iable sense in which this answer is true. For the
“zgl‘condition under which law is pronounced 1s one in
lhﬁmen purposely choose to prohibit or create certain
itions and relatlions which they consider to be good or
,jThus 1t seems clear that any standard of 1aw~mak1ng,
and of legal criticism, has a basis in ethical values.

: Gurviteh, a legal socliologist, in dlscussing the

Jmé complexlty of the jural phenomenon, asserts that

‘recognition of certain values embodied in social facts

Litﬁtes the peculisr legal;experience, He writes:

Levi, An Introduction to Legal Reasoning, p. 2.
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"It is that incarnation and reslization of values
in facts which is the most profound datum of jural
experience." (6)

From the time of Anaximenes 1n the sixth century B.C.,

;glaimed that

"Law is a definite statement according to a cormon
agreement of the state glving warning how every-
thing ought to be done," (7)

ifﬁd}the present day, some philosophers have considered it
éﬂiable that values produce the conceptual foundation

h&Qh accounts for the actueal operation of law. One modern

g§1‘philosopher believes the normative character of law

50 bé "so rudimentary and obvious that it seems impossible
gEKShyone should dispute it."s But the relstion of law
 §1ues has been dlsputed. And s widespread denial that
fpresupposes any value judgments 1s characteristic of a
iﬁ deal of reflection in legal philosophy today.

| The concept of law undergoes a severe transformation

fﬁh@hﬁth& normative character of court rulings dissppears

;undgx;the solvent action of a purely descriptive anaslysis.

¢ ﬁ9 jurists have maintained that the whole reallty of law
onfined to the concrete behavior of a magiétrate, or

the actual service of a writ., Law is sald to be nothing

Gurvitch, Soclology of Law, p. 53.

%Eed,ijun&, Outline of Jurisprudence, p. 60+

Qhan, M. R., Law and the Social Order, p,'240.
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what the court's say 1t 1s; end no propositions which

ghﬁ,serve as criterias to determine whether s court's raling
as 1t ought to be constitute law. -

In some cases the denial that law is normaetive is a

esnlt,of a reaction ageinst the old Jus naturale doctrine.

1s doctrine has been thought to rest on a metaphysics
 §}13 contrary to certain facts about the law. It was
quéed that what was called Natural Law was real juridic
‘fénd that 1ts function was to determine the validity of
rulings and sanctions enforced by the courts to govern
rticular cases. Chlef Justice Hobart of 17th century
snd asserted that

* Meven an act of Parliesment made against natural
equity ... is vold in itself, for the laws of
nature are immutable and they are the law of
laws.” (9)

The name of Blackstone, perhaps the most famous in

n Law, 1s assoclated with the view that

"No human laws are of any valldity if contrary
to this (the law of nature), and such of them
as are valld derive ell their force and all
- their authoritz, mediately or immediately from

this original. (10)

In the famous case of Swift v. Tyson, Mr. Justice

épy denled that the declslons of courts constitute laws.

coording to Story, what the courts do or say "are, at most,

“\ad;'Emery, Concerning Justice, p. 22.
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nly evidence of what the laws are, and are not of them-
véé laws." H
The excesses and the limitations of this view of an
; ;table léwrcf laws have produced considerable repercus-
:?sigga., The late Chief Justice Oliver Wendell Holmes wes
;;éeééﬁical of philosophers who made him fanéy for a moment

‘ £ he heard "a clang from behind phenomena." Hoimes has
5 sae 4 that jurists who belleve in natural law seem ‘to be in

: :hat naive state of mind which accepts what has been femilier

Holmes defines a "right" as nothing more than

"the hypostasis of & prophecy--the imagination of
a substance supporting the fact that the publie
force willl be brought to bear upon those who do
things sald to contravene 1it." : ; (13)

"The prophecies of what the courts will do in
fact, and noﬁhing more pretentlous, are what I
mean by the law." v (14)

1mes asserts that the opposing views of the concept of

ght" and "law" are beliefs about the universe which have
 be n‘determined largely by early associations and tempera-

';mﬁ t, coupled with the desire to have an sbsolute gulde.

.+ 16 Pet. 1 (1842)
| Holmes, Collected Papers, p.’
Ibid., D 169,

14, Ibid., p. 173.
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ylmes 1s greatly impressed with the fact that Mmen to 2

;fgﬁéat’extent belleve what they want to."

i Holmes' position in the philosophy of law is not
iffixed solely by his unquestionable intimacy with legal
‘ipracesses. He has formulated certsin epistemological

principles which he uses to explain his iconoclastic

'“dg inition of law and of rights. When Helﬁés'SEygigﬁghing
‘   bue", he meahs that he 1s stating an experience in
ﬂzﬁﬁiéh,his feelings leave him no cholce but to believe as he
3idi $; Thus Holmeé has defined truth as the system of his
articular limitations, and regards any system of morality
ﬁéﬁbody of generalized emotional expressions. But he does
;nathenture to assume that his own inabllities in the way of
;thmught are the 1nab111ties of the universe. ~Thus'when he

fapvises about the means for getting st the truth of morality,

pHmlmes decides that it is useful

"to omit the emotion and esk how far the gen~
erallzations are confirmed by fact accurately
ascertained." . (15)

”?ashould be observed that since Holmes'! definition of truth

gisfin terms of the emotional compulsions which attend our

:ﬂriences, nothing can be "accurately ascertainéd",except
presence of emotions. Yet this'is'precigaly what we are

ced to omit in our concern for moral generslizations.

‘ ij_d,’ De
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Pursuing the path teken by Justice Holmes, numer-

;fig?jurists have developed a school of self-styled "Legal

1ism”. There is considerable diveféity smong the mem-
_ bers of this school, but what distinguishes them is the
’fﬁndamental scepticism of Holmes' view of the relation of

k‘%~and value. The emphasis here ls placed upon the con-

te behavior of the judge as the essential ingredient of
};[ Th5 "law that is" 1s sharply distinguished from what

fﬂrthérskhave termed "law that ought to be". The latter is

| }hiéd a place in the legal order. The reallsts insist that
o 1o simply & collection of facts, i.e., judicial decislons.
iisprudence, for the legal reallst, is not a rational study

ok , 16 :
. but an empirical analysis of actual events,. The substance

criterion of law 1s not to be found in what the judge
,fé§§$«about law. According to the realist the written deci-
'7§§§ﬁ,of a court 1s an irrelevant ad hoc rstionalization
, f§b;a jural act. For the realist, the substance of law con-
7 8§§¥$ in patterns of judicial behévior; and a rulé of lsw

@f7§¥not & findlng which presupposes some normative proposition.

:?real‘legal rule 1s nothing but a generallzation about the
JfWEY Judges act. . Law is thus sald to be grounded in facts

nd not in norms.

,_ 7cf., Paton,. Jurisprudence, p. 20; Frank; Law and the
- Modern Mind.

?:i‘, 1

Cf., Fuller, The Law 1ln Quest of Itself, p.52,
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Certain realists, in their empirical study of the

,pts which are law, have produced & philosophy termed

gestive Jurisprudence". For a favorite illustration of

_ these jurists 1s to point out that

"a judge?s digestion may be just as potent s
factor in influencing his declsion ss the ab-~
stract rules of law.," (18)

keéping with this view we must 1nolude,é jﬁdgé's‘ﬁar»
; iér neurosis or asny other factor capable of déﬁérmining
? §@§¢if1c attitudes and behavior. If these are the sole
é@hts of law, then any concepts of a "system" of law or
T‘g "legal order" are obviously 1mpossiﬁle. For while
fbées and digestive tracts may be sufficiéntlytsimilar
,rgﬁhe purposes of certain limited scientific classifi-
fons, their operation under the variable conditibns in
 éﬁ‘court would render "legal rights" and'“legal duties®
~qulte unknowable. ILaw would then be, as Holmes indicated,

5 whgﬁfapcourt sald or did 1n any partlcular litigation. But

:ééﬁld have no basis to establish the means of predicting
Qd&&fkthe court will do. There would be no general law.
re would be nothing but isolated decisions.

 In The Nature of the Judicial Process, Cardozo

usses the view of one legal realist who ssserts that

1 law is not found anywhere except in the judgment of a

- Paton, Jurisprudence, p. 20.
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"In that view, even past decisions are not
law. The courts may overrule them. For
the same reason present decisions sre not
~ law, except for the parties litigent ...
Law never 1s, but is always about to be.
It is reslized only when embodled in a
Judgment, and in being realized, expires.
There are no such things as rules or prin-
ciples: there are only isolated dooms." (19)

;?is clear that "isolated dooms" cannot be law. For um=
_ééviaw 1s concelved as general in its application, it is
;ﬁglaw. It is self-contradictory to essert that law is a
ﬁless mass of individual rulings.

| it 1s doubtless true that in some, perhaps many,
fﬁég, the actual ground for a particular decision is a

;;ps éhological state, or some inarticulated premise. But

oes not follow from this that there are no cases in
§h the written opinion, manifesting a rational applica-
of abstrsct rules, constitutes the genuine legal grounds
.the court's action. |

e Even 1f the behavior of judges were uniform when pro=-
rf*f ed:by factors other than abstract rules, it could not be
a8 grted that a description of such behavior constitutes

_' Vinogradoff has pointed out that it 1s’an inadequate

’ ﬁinition of mediclne to describe it simply as e drug which
i is sdministered by a physician. For in suech a éaSe, the
_real function of medicine, which s that of curing, is totally

,*«’Cardozo, The Nsture of the Judicisl Process, p. 126.
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:fﬁgéﬁred. Thus 1t 1is with any definition of law that lgnores

1ts real function of regulating conduct according to just

_norms. The difficulties of sscertaining end applylng the

;é,do not affect the fact that inherent in ﬁha nature of
 ”ig?;is a concern for justice, whatever this may be.

b There 1s no need to dlspute whether the real ground
£ §fjudge's decislon 1s some psychological motive which is

tually unconnected with any premise to be found in his

’flagal declsion. For this question is irrelevant, no matter

w interesting a phenomenon 1t might be. When a court

ites a decision, 1t 1s because 1t 1ls required by law it~

.8 1f to do so, and the only relevant question is whether

lfﬁ:fﬁ"the court says is logically sufficient to ground its

1;ri§ding. This 1s all that determines the legelity of its
A“v‘VIf the argument produced by the courtvis‘adequate~to
i;sggbaih”its decision, no showing that this-argumént was an

100 rationalization of impertinent motives would suffice

th ?éévarse the decision. A motion for appeal from a court's
ua;_iing‘must show its cause to lie in the legal insufficiency
ﬂ‘ﬁﬁ:ﬁhe actual ruling. A juﬁge whose motivations were unde-~
iblé might‘be Impeached; his rulings would remain law if
grounds esctually provided for them were logically adequate,
I one sbides by & resolution to hold to the facts per-

aining to law, he will discover an element in the jural order
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which modifies both the Reslist and the Natural Law

,;pagitions. This element is the change and the growth of

leaﬁ;f Real law does not possess the immutable character

'°a general principle which, as Justice Johnson believed

20

i111 impose laws even on the Delty." The original

' aral Law theory does not account for the law which courts

1low and enforce. But this does not mean that the princi-

}gplééfdescribing'what "ought to be" are not pertinent to real
ii"&/‘k;lii'}'ati?}vp.';'Cai.mm has written that |

"A theory of Natursl Law thst possesses no
application 1s at best an 1dle game, but a

theory of positive law that igneres the

normative is fatally incomplete.” B (21)

It is a fact that the law enforced by courts i1s made

”Eby minda and wills possessing some end toward which they work.
1e

the Reallst 1s to report what the law truly is, he must

ﬂggyt‘on all the motives which produce a court's rulinge.

16 such motive, and the most characteristic legal motive,

a theory of right or justice.

- Law changes when 1t 1s seen that a given rule does

1;net produce what 1s thought to be good. Agein, = principle

:-se rce of law can be clearly seen to be ethical judgments.
wa,changes in order to promote what 1s consldered to be a

@ppr & better result than previocusly exlsted. But the

Fletcher V. Peck, 6 Cranch 87, 143 (1810).

Cairna, Legal Philosophy from Plato to Hegel, p. 326.
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- can be measured by its concrete results only 1f these
_ results can be evaluated in light of the end desired for

Consequences form a basis of judging law because

;féﬁéy may be more directly seen as good or bad, as undesir=-

fie; or as what ought to be. And when the consequence: of
‘aw 1s as it ought to be, the law is considered valid be=~

: eeuse the production of whst ought to be 1s the functlon of

;fthﬁilaw. |
;”   o In a motion and brief entered in the Supreme Court
}féf?the United States it was argued that observable and veri~
{mfiable conformity to the positive lasw which requires equal

ﬁilities for people of diverse races may not be sufficlent

 ‘t9 avcid the scrutiny of the courts. For even if thevfacill~

f{kies are in all respects equal in vslue, the separatlion of

fiyhe'facilities in question is dlscriminatory becsuse of the
S - 22
f?adverse effect which it has on the Negro community. Here
Jisha vallidlty of a rule of law is being challenged by the

  “§§yerse effects" which it produces. The effects are said

_be "adverse", and the law "erroneous", because the legal
_Puling in question 1s not compatible with certain value
.gmehts expressing ethical ildeals. 8Since the presupposed

e judgment ls thought to be true, it 1s contended that

rief entered as Amicus Curiae No. 25, sup.ct. Oct,
term. 1949, Henderson v. The United States of Americs,
Interstate Commerce Commlssion and Southern Rallway Co.
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ffﬁhb;law should be changed and the inconslstent finding of

:érevious case be overruled.

o Thus value judgments, as a source of law, also
%wfécunt for the change and growth of law. Due reeognition
f Qfﬁthﬁ force of value judgments in a law that changes‘will
: k}oducé 8 position such as Cardozo's which, as he expressed

1s "midway between the extremes" of the oldkiua naturale

: doctrine and the Reallist view. Cardozo acknowledges the fact

;,ghat,the power to declare ths law carries with it the power

:”§B make law where none exists. But this power 1s confined to
& limits of s genulne moral duty.
There couid be no law without what may be termed

hﬁmgenéral Juristic postulate of lawfulness." This

i'dStﬁiate 1s based on the assumption that the court will

judicate in terms of some general principle describing

what ought to be, rather than as a result of an arbitrary
;ér pecullar individusl will. This is recognized by Pro-

ff"ééof Cahn for whem such an assumption represents "the

' tcne of the legal arch."™ In The Sense ofrInjustide,
hﬁiwrites: | '

"There 1s a firm presumption that, at least
within the hlerarchy of adjudication, men
generally intend to fulfill their dubies ..,
A Declsion or g verdict is law because of

~ the force of this faith," s (23)

Cahn, The Sense of Injustlce, p. 96.
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The jurlstic postulate of 19qu1ness is evident in

ngii’lsw. It has produced what is called the doctrine of

§1’plenitude. This doctrine asserts that for every case
f,,,ﬁa 1s some pertinent legal principle to be applied. The
ff¢éﬁéépt of iegal plenitude 1s as fundamental to law as the
sstulation of a cause for each event is basic to the

éiéal sciences. | £

- The relevance of the doctrine of legal plehitude to

,faﬁﬁfpurpose lies in its unmistakable denial that éssertions”

 of WhSt ought to be are separate from'the law. The law must
; nbf be viewed fgom the realist ﬁosition. It 1s neither a

” }éfcollection of detalled rules laid down in ths7past;
t¢@ag # compilation of uniformities in court behavior. The 3
:gﬁélééémerican'legal system presupposes that law is an

f?%ééniq body. 1Its concern for value, for what ought to be,

,"%the‘Synthﬁsizing element providing juridic law with the
i{nhﬁrént poﬁer of growth and adaptation which the doctrine
 §£716391 plenitude necessarily presupposes. For in Common
; _the absence of any legal facts such as judicial prece-
fﬁ ?s, legislative authority, etc., 1s irrelevant to the
ﬁftis duty to make a ruling. This is the case in every
own legal order. Article IV of the French Civil Code
ares: o

e juge,qﬁe refusera de juger sous prétexﬁé~du

sllence, de 1'obscurite ou de 1'insuffisance de
- 1a loi, pourrs etre poursuivi comme coupsble de

deni de justice." - (24)

f24}~701ted, Gray;The Nature and Sources of the Law, p. 302,
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%” ﬂderlying this provision is the understanding that & court's

frefusal to adjudicate could be manifested only in the dis-

'ssal of the plaintiffts request for & remedy. This would
nstitute a judiclal finding because 1t would give the de-

szeﬂdent a legal right to the act which was the cause of com~
plaint. But here 1t would not be bhe judgée's intention to
wiare that the defendent ought to have such a right. Since
ngis what is intended when, a court mskes a ruling on sube~
:iStggtive grounds, the possibility of the former;situation must

,ﬁbgfprecluded. It is clear that there are cases where there

i*is ‘nothing to guide the judge in msking law except ‘such value

ncepts as right, good, wrong, and better. Where there is
authority for a holding, the judge must determine for

self what the law ought to be. To do this he cannot avoid
Arkmiioying or presupposing some value judgments.,

It is here that the unsettled controversles In value

 theory manifest themselves in the jural order. But the dlf-

j;f'gulty of solving the problem of the significance of norma-

’gtﬁ§e statements does not imply the separation of law and

@as. -It does not mske such a separation desirable no
ﬁﬁér how complicated legal phenomena may be as a result of
' Jurists have not agreed on the soufce from which the
in@nrt may learn 1ts legal duty in the absence of legal auth-
’ ] f%; The English doctrine laid down in Stuart #. Bell

gins that the court 1s to look to the cemmunity fcr a

ﬁwledge of the values upon which to ground its decision.
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fhis case Lord Justice Lindley sald:

5 "I teke moral or social duty to mean a duty
recognized by English people of ordinary in-
telligence and morsl principle." '

y gontrolling consideration accérding to Lindley is "whsat
great mass of right-minded men in the position of the
‘;ﬁﬁdgnt" would have thought their duty to be under the
‘ﬁé*befcre_the bar.25 This legal princiéle presupposes
giue thedry such as that of Hume who asserts right and
i g@ afto be determined by general approval.

The same objections to Hume's value theory~wh1ch
're indicated in the previous chapter are raised in legal

'ry against the principle declared at the Queen s Bench

tuart Ve Bell, In asking what the court should,do when

pecognizes, in the absence of juridic authority, that the
_ersal opinion of right and wrong in the community ‘is
inst it, Gray maintains that the judge should follow his
~notion. For,

"Suppose that the general opinion in this

community 1s that a harlot has a right to kill

a man who has become tired of her company,~~ K
should he so decide?" | (26)

G Gray recognizes that the actual motive of a jﬁdgé's
inion may be of the kind in which the legal Reslist seeks

éiscover genuine law, e.g., digestion, the blandishments‘

. 2 Queen's Bench Division 341, at 350 (1891).

kGray, Thﬁ Nature and,Scurces of thg Léw, Pe 290.
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”a woman, desire for popular favor, ete.j; but he asserts

_%ffhese "are not sources which Jurisprudence cén recognize
, ’*‘gitimate,”zv Gray belleves, as I have ergued earller
in‘this chapter, that the psychological question is irrele-
i;yﬁht'ﬁb the essentiel metter of justification, and that

”élity depends upon the adequacy of a principle to ground

3
iing. This adequacy 1s primarily a loglcal questiom of
ing the implications that exist between pertinent norms-

{fﬁiyg and descriptive propositions. It is obvious}that an

égate criterion of values, and conseéuently of walue
ﬁhébries, 1s very important for the theory of law,

’ The urgent need for an édequaté legal system in our
iy’lives gives to law an autonomy in evolving workable
ts of values. The fact that law cannot wait for value

eory to solve its difficulties does not deny the integral

ation between legal theory and value theory. As Paton
5 sald:
; "Whatever be the problems of phllosophy, the law

must actually translate a set of values into
working rules of law." ‘ (28)

tg;the rules of law and theAlegal principles which ground
“Will, upon snalysis, reflect the value_judgmsnts they

suppose. This fact is sometimes obscured by linguistic

27+ Ibida

j}ga@~ Paton, Jurisprudence, p. 106.
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1”fﬁaions which result from an attempt to isolate some
. ,pééf of law and artifically restrict the denotation of
f tﬁsﬁferm "law" to this selected aspect. Sometimes the in-

_?él'relatibn of law to value theory 1s denled because of

%féhJinept and inappropriate deslre to establish a 6learly de~-

ned "science" of law. Others have rejected the law's
ié’in values in order to expediate a desired simplifi-

;eh of law and legal processes. Finally, there have been

;;tﬁééé‘whc endeavored to establish the reality of law on an

lﬁsively factual basls because they feared commitment to

: ééﬁa questionab1e metaphysical doctrine. Some of the above
i%es may be admirable; none of them is adequate to the

1¥t§ﬁkfbf explaining the law as it is. It was not within the
'fééé@e of the present work to provide a critical commentery
» Jygrious historical positions iIn the fleld of jurisprudence,'
d;if was not my function to define or completely describe

ﬁlaw as it 1s. It was intended that s general conéi&era-v‘

f%tidnfof certain attributes of law would suffice to sustain

l;ﬁh@f@qhtention thst legal theory presupposes value theory.

I have argued that lsw has some end to whlch 1t
fpémpts to conform. Thus it 1is essentially a rationsl in-
ment whose nature, source, and adequacy can be understood
féhx of its end. In the nature of the case, the end of

‘whatever it may be, implies a value judgment. Those who
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’1°§fend a view of law as an instrument for satisfying

{‘getually prevailing soclasl interests conceal in their
rihition the principle that such interests ought to be
41sfied. The Historical School purports to describe law

?fasfthe mere product of the volksgelst, but its argument ls

inat since law is the outcome of custom, 1t ought to follow

(,ﬁcm. The Analyticel School not only affirms that lew is
féiy the commend of the sovereign, 1t malntalins that law

}igﬂght to be nothing but such commands. Some legelists as-

m'ﬁithat it is logical harmony (elegantia juris) which de-

1vférmines law. But implicit here is the notlon that consist~

y ought to be the supreme end of law. The tmplicit moral

m exists no matter how hard a jurist may try to dlvorce

if_tifrdm law. The substance of legallty 1s justiflcation,
;;Lhéfno statements about conformity to the past, or to any

”,f}"ére relevant unless it is assumed that this ought to be.

ﬁ_ééﬁéthing 1s the end of law because it is what ought to be.

< o The arguments from the creative element in 1aw,‘and
'ﬁa{doctrine of legal plenitude, were produced to substan-
ié%g a proposition of prime Importance to this dlssertation,
.6., the existence and natuge of law'is intrinsically re-
"gﬁed to Jﬁstice where by "justice™ is mesnt "that which
ugﬁﬁ.to be." Hence the law includes 1déa1 or normative

ments, and law_?that 13?,m33 not be separated from law
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;““Vﬁéﬁ ought to be." These elements are interwé#en to pro-
¢ the legal fabric in any political socliety. A legal
§fy which presupposes a value theory that vitiaﬁes the
tinétion between fact and value will fall to,givé an

;fgdéquate account of the law. Thus a necessary condition

} :phe deveiopment of any legel theory ls an adequate
:ﬁaéunt of values. For this reason the 1nadequacy of a:
11ue theory may be indicated by sn examination of certain
élﬁted shortcomings in a legal theory which consclously
~sﬁhconsciously 1s based upon 1lt,

- I intend now to consider the efforts of a legal

v?grist, Leon Duguit, to establish the hature, source,

ﬁéﬁénd of law with the use of principles which are relsted

%@fthevvslue theory of A. J. Ayer. The rélaticn of Dugult's

ory to that of Ayer will brovide us with 2 means of tracing
ha}implications and operation of the value theory, and an
éetive basis upon which a neutrasl and rational criticism

égﬁ‘ that value theory may rest.
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@CHAPTER V: THE LEGAL THEORY OF LEON DUGUIT

' In his account of the nature and foundation of law,

ﬂiﬁﬁguit employs the same fundamental principles which mold

ﬂjﬁﬁﬁﬁvalue theory of A. J. Ayer. Dugult is determined to

__show that previous idess concerning law and rights are
;iﬂfiétions and abstractions which disappear at the touch of
héfwand of reality." He finds that the chlef problems of

_ legal philosophy can be traced to the fact that the domain

}fafiiaﬁ is st1ll imbued with notions of "a purely metaphysical

héracter." Like Ayer, Duguit regafds metaphysical notions

Q?&#félien to reality. They are thus incompatible with éppiy-
 :iAg¥t0 the study of the juridical problem a "genuinely and

i;ékélusively realistic method." The distinctive feature of

;;ﬁﬁguit's "pealistic method™ is the eliminatlion of everything

 which is not a fact. By "fact" Duguilt intends to signify

g*égly what cén be directly observed.
s In discarding all affirmastions of & metaphysical
Q}ﬁature, Duguit shares with Ayer the hope of providing his

;!ﬁﬁilOSOPhy with a firm sclentific basis. Dugult has expressed

 §35§-be1ief that by adhering to facts, he will do hils "modest
 °:qrt in breaking the narrow snd artificilal molds into which’
‘éal thought has been run for. ages." For Dugult, such '

- Duguit, "Objective Law", 20 Columble Law Review 818.
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narrow and artiflcisl molds have taken the form of & concept
of values or norms, of a distinctlon between natural law
and positive law, of a relation between law and morals.
Netural law and values are rejected because thelr existence
cannot be proved directly by observation. Dugult wants to
meet the conditlons under which a purely positivistic
sclence can exist. Consequently he holds that to affirm
the existence of a norm, or of natural law, is to formulate
a metaphysical hypothesis. And this, in turn, is
"to reason like the physicists or the physiologists
who see the phlogiston ... or the psychologist who,
beneath psychic phenomena, affirm the exlstence of
a thinking substance." (2)

- Duguit, like Ayer, regards such concepts as "assuredly a
consoling belief, doubtless a religious affirmation, but not
a scilentific fact." What a thinking substance shares with
‘norms and natural law is a non-observable character. This
1s considered sufficilent to remove it from the category of
fact. TFollowing the soclological positivism of August Comte,
and in conformity with the epistemology of Ayer, Duguit will

not allow as "factual" or "realistic" any proposition which

2. Duguit, "L'Etat: Le Droit Objectif et la Loi Positive",
Modern French Legal Philosophy, Ch. VIII, p. 243. (This
reference will hereafter be designated "WMFLP". For the
benefit of the modern reader who is more familiar with
the concepts of science than of theology and juris-
prudence, the term "nstural law" in this dissertation
means an lndependent moral law which is said to determine
positive Jursl law.
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cannot be arrived at by observation and verified by further
observation.3 Thus the concept of natural law and the idea
of laws presupposing norms 1s discarded by Dugult because
our observation of phenomena does not reveal natural rights
or values. The content and basils of law is to be refashloned
by Duguit in strict conformity to what a positivistic
epistemology will accept as reality. Dugult will undertake
to show that law is "the constant and\spontaneous product of
the facts".4 The non-observable and non-verifiable ldeas
of natural law and norms arernot facts for Duguit. They
are pretenses, and i1t should long sgo have been inqulred of
‘the schools which affirmed their exlstence
"whether this world of subjective rights 1s not
artificial and insne - whether all these arguments
(concerning such hypothetical affirmations) were
not empty scholessticlsm, a dlsplay of cleverness
without real importance." (5)
My reason for examining Dugult's theory 1s just
becsuse 1t purports to deny the real importance of non-

observable, non-verifiable elements in law. For it 1s my

contention that the extent of Dugult's success or fallure

3. Cf. Pound, "Fifty Years of Jurlsprudence", 51 Harvard
Law Review 444, 467.

4. 'Duguit, Les Transformestion Generales du Drolt Prive
depuls le Code Napoleon, p. 1l3.

5. MNFLP, p. 243.
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in establishing law on positivistic grounds is a direct
reflection on the adequacy of a related value theory such

as Ayer's. The last chapter considered the relation of

value theory t¢ legsl theory. It was seen that certsin
requirements are the sasme for both. PBoth must make intelli-
gible certain pertinent facts. Some of the facts which

must be accounted for by a theory of law constitute a species
of value phenomena. Thus if a generic theory of values is
adequate it will not prove to be‘a princliple cause in the
fallure of the more specialized legal theory. Where it can

be shown that a legal theory has certain fundamental
principles in common with a theory of values, snd the function
of the legal theory ig thwarted by the operation of these
principles, it may be inferred that the value theory is
Incompetent. It was previously shown that the alternative

to this test 1s to consider the requirements determined,

not by facﬁs involving value judgments, but by the implications |
of the metaphysics and eplstemology presupposed by the value
theory. This latter procedure has not proved frultful,
since it merely defers the testing process until a satig-
factory criterion of eplstemological and metaphysical

: 6
systems can be devised and appliled.

6. Cf. supra p.
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With the intention of basing his conclusions
entirely upon what he conceives to be the facts of reallty,
Dugult raises the question whether the proper conception
of law is that of a rule of conduct imposed upon all men
living under social conditions or, alternatively, a power
possessed by certaln human beings to impose their wills
upon other wills.7

- Among the relevant facts to be examined, Duguit
observes that juridical law exlists only in the political
entity which we designate a "state". Here we find that

v because of a community of wants and a diversity of individual
capacities, human groups are formed. This is a necessary
condition of law. It is further seen that within these
groups there are certain individuals who are stronger
than the rest. These compel the obedience of all the
others. Such, according to Dugult, are the facts, and

’those who go further "enter the region of hypothesis".

The theorists who find the substance of 1lsw in
the power of those who command account for this power as
law by maintaining that it is an expression of some
"eollective will". But this notion is metaphysical and

is further held by Dugult to be nothing more than "an
ingenious fiction invented to legitimize force by those

7. Duguit,"Objective Law", 20 Columbia Law Review 817.
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exerting it". Further, it 1s a dangerous pollcy. It
creates and maintains s conflict between the individual
and the state which must end either in the triumph of
éollective tyranny or of individualistic anarch.y.8

Duguit's rejection of this view is based upon
the recognition that although the duty of administering
law implies power, power ltself cannot be law unless
something "justifies" or legitimatizes" it. For this is
a generic characteristic of whatever is law. Again, to be
better armed, or to possess greaster wealth, numbers, or
ability, cannot be said to create any subjective, Individual
right to Impose one's will. Such a right is not observable
and must consequently be rejected as metaphysical nonsense.

"Phe right of the individual is a& pure hypothesils,
a metaphysical affirmation, it is not a realityls (9)

Since the fact that there exists power in the
state 1s relevant only to the enforcement of law and cannot
‘be sald to constitute law without utilizing metaphysical
affirmation, Dugult has eliminated the second alternatlve
to his question about the proper conception of law.

What remains 1s the notion of law as & rule of

conduct which is imposed eQually on all men living under

8. WFLP, p. 245.
9. MNFLP, p. 249

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



119

soclal conditions. Duguit guldes his investigation with
the question, "If the law is a rule of conduct, what are
the foundations, the object, the extent, and the sanction
of this rule?"lo Dugult distinguishes his treatment of
This question from that of the preceding philosophers

whose doctrines rest on individual rights determined a
priori through reason:

"My affirmation of the jural principle (1la

regle de droit) is based exclusively on a

fact, namely, social interdependence,

established by observation' (11)

Duguit has thus far ascertained s distinctive
characteristic of law which will direct his further
exposition. Whatever else law is, it limits all individuals
and so 1s not created by the power of any individual.
Law is over and above political sovereignty since what is
termed the will of the state 1s really only the will of a
special group of individuals.

"In our thought, then, of political power as the

power of the strongest, a plain fact, there is

contained, nevertheless, a rule which is just as

obligatory for these strong men as it is for the
rest. Thls rule is the rule of law", (12)

10. Duguit, "Objective Law", 20 Columbia Lsw Review 817.

11. Duguit, "The Lew and the State", 31 Harvard Law
Review 179.

12. WMFLP, p. 246
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Duguit has maintained that the jural theories
based on the spurious metaphysical notions of collective
will and individual rights are dangerous doctrines which
stimulate constant internsl conflict between the individual
and the state. Since law and chasos are incompatible,
Duguit feels that the foundation of the law cannot reside
in notions productive of conflict. Duguit will sttempt
to show that there is not, and cannot be, opposition
‘between the individual and the state. He will maintain
that the interests of all and of each are strictly
solidary. He is further interested in showing a complete
coincldence of purpose between individual and collectlve
interests. Duguit hopes to give the support of his legal
theory to the assertion of Karl Marx that

"the free development of each one is the
condition of free development for all."

Having established that law is a rule of conduct,
not a power possessed by rulers, and that law must be an
expression of harmony between collective and individual
purposes, Duguit's basic question takes the form: What is
the foundation and the substancejof the jural principles
(la regle de droit) which is superior to the State, and
which forbids it from doing certain things and commands

it té do certain others? According to Duguit, this is

sclely and exclusively a question of law. It is not s
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moral question. The problem may not be answered by re-
sorting to principles concelved & priorl. Nothing but
observable and verifilable facts are held by Duguit to be
relevant and competant. Duguit argues that the legal ques=-
tion is factual, while horal ones are metaphysical since they
concern acts considered good or bad in themselves according
to some non-verifiable normative principle.l5 Ppsitivists
reject normstive principles; Duguit's "realistic method" ex-
cludes them because a genulnely sclentific foundation for

léw cannot be bamsed upon them.

I intend to show In this chapter that when Duguit
abldes by his avowed positivistic principles, he doés not
account for acknowledged charscteristics of law end, to the
extent that hils arguments are adequate to explain certain
legal facts, loglcal sufficlency has been purchased st the
expense of the positivistic epistemology.

Purporting to baese his conclusion to the question
concerning the jural principle on facts rather than on norms
or eny & priori affirmetion, Dugult asserts that the jural
principle 1s a rule of law which forbids or commsnds

"because it is contrary to or in agreement with
social relations in a fixed humen collectivity." (14(

Agreement or disagreement with social relations is

‘a matter of conformity to social ends. The rule of law

13, Duguit, The Law and the State, 31 Harvard Lew Review 2-4,

14. Tbid., p. 4.
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remains to be distingulshed from physical laws; the latter
describe relstions of csuse and effect, ﬁhile the rule of
law 1is "the rule of the legitimacy of purpocses." A purpose
18 legitimate when it conforms to what Dugult calls "the
gocial law", and "every act done to accomplish such purpose
: 15

has social value, that is, juridical value." Thus a law
is & rule of conduct which imposes on individusls the ob-
ligation to act in accordance with social purpose. The rule
of conduct which thus conforms becomes a law when material
power is exerclsed in 1ts enforcement:

"there 1s no jural principle except when the

very 1ldea of this principle, when the notion

of the social necessity for it, which requires

conformity to it, has so deeply penetrated the

consclence of those composing the social group

in question that the violation of this prin-

ciple entails such a profound group reaction

that the principle can be socially organized." (16)
The power which 1s sometimes said to constitute law is

~merely an instrument and a condition of law. The rule of

law finds its

"reaslization through material coercion by the
state - which accordingly 1s nothing but force
put at the service of lJaw." (17)

15. MFLP, p. 253.

16. Dugult, The Law and the State, 31 Harvard Law Review 4.

17. NFLP, p. 247.
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Thus law does not depend upon the power of the sbvereign

for its substance. Dugult believes that the jural content
of law exists independently of both the individual and the
sovereign and is compulsory for both. Law is such that there
are some things the state is obliged to do, and other things
which 1t may not do. Indeed this limiting character is in-
dispenssble to the juridic nsture of any rule. And "to de-
termine the principle of this double limitatlon 1s the prov-
ince of legal science."l8

Duguit has observed that past efforts to account for
lsw have either denied that the sovereign is limited, which
18 a denial of law, or have attempted to ground the ruler's
obligations in the unreal, metaphysical notlon of indlvldual
rights.
In considering the doctrines of such theorists as

Jhering and Jellink who assert that law is exclusively the
creation of the state, Dugult objects that this notion ls
fglsersince it fails to explain the character of those laws
under which the state is organized. If law is concelved as
nothing but the rule created by the state under the sanction

of coercion, how, Duguit asks, can we explain the fact that

this rule is finally conceived as bllaterally obligestory. Foxy

18. Ibid., p. 248.
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"Law, in the full meaning of the word, is

accordingly the bilaterally obllgatory force

of the state's mandate, the subordination of

the state itself to its own decrees."

Only under this condition does coercion cease to be arbi-
trary, "to become legitimate, to become justice."lg In
addition to possessing a purely factual character, a legal
theory is required to find the basis for the obligatory
nature of state contracts, and account for the capacity of
law to limit the powers of the state.go ‘

The principle definihg gsoclal purpose, whlch gives
to law its essence, and which serves as the foundatibn for
the juridic limitation of all individuals, ruled and ruler,

- 1s soclal solidarity.
| Socieal sélidarity, for Dugult, 1s not a metaphysical

norm, it is not a rule of conduct, nor a moral ideal.

"Solidarity ... is @ fact, the fundamental fact
of a2ll human society." (21)

Solidarity is not to be confused with Christlan charlty, or
with the frsternity of the motto of the French Republice.
Such usage constitutes an abuse of the word. Dugult argues

that charity and fraternity are not facts, they are mora%

i

19, Ibid., p. 31l2. When the ruler, as well as the ruled,
. 1s subject to the obligation created by law, the law
is sald to be "bilaterally obligatory.!
20, Ibid., p. 310.

21, Ibid., p. 259.
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notions. But

"the doctrine of solidarity does not admonish;:
i1t shows that In fact men are solldary with one

snother."

According to Duguit, the fact described by "solidarity"
is that while men have common needs, they have different
capabilities. Thus men's needs casn be satisfied only by an
exchange of services, and thls exchange can take place only
in a society of interdependent individuals. This is why
humsn beings do not live alone, but live in socletles. It
18 further,

"an observed fact that man dies earlier if he

lives isolated from other men. Beslides, man

suffers ... Suffering 1s not s vein word, as

the Stolcs would have us believe; it 1s a reality,

the most unquestioning reality. It is a teaching

of observation thst the sum of human suffering is
less when man lives in relations with other men.

In fact, man suffers, knows that he suffers, wants

to suffer less, and in fact does suffer less if he

lives in a community with other men." (22)

These are the materials employed by Duguit to make
soclal solldarity serve ss a basgls for a rule of conduct.
Solldarity 1s not itself an imperative, but is intended
solely as a simple statement of fact describing "the coin-

cldence of purpose and effect" in soclety. From this simple

22. 1Ibid., p. 266, Duguit also claims on this same page
"observed facts do not justify the assertion that at
any historic or prehistoric period men 1lived alone."
If this 1s true what observable and verifiasble facts
does Dugult rely upon to justify the assertion that
"in fact men suffers less if he lives in & community?"
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statement of fact, Duguit deduces the "social law" which
legitimizes rules of conduct and mekes them juridlc law. -
It is argued that since man can live only in soclety,

"he should sonform his condﬁct to the fact of

soclal solidarity. Solidarity i1s thus indirectly

the foundstion of g rule of conduct." (23)

The notion of soclal solidarity, like the notions of
natural law and individual rights, is held by Duguit to im-
ply the conception of law as a universally limiting rule of
conduct. Like the latter notions 1t 1s held to be "sufficient
to determine the powers and the dutles of socilal man in gen-
eral and of man invested with political authority in partic-
u.laz:'..“g4 But unlike the doctrines of natural law and indi-
vidual rlghts, which are metaphysical and therefore artificial,
the notion of social solidarity provides the rule of law with
factual basls. This 1s of parasmount importance to Duguit
who maintains that law 1s obligatory because it is a fact.
Dugult's rule 1s not like Kant's categorical imperative, nor
is 1t the moral rule of the utilitarians. »Thesé rules "ad-
monlsh the individual, 'Do this because it is good, because

1t 1s useful, because your happiness depends on it.'", while

Duguit's rule i1s a rule of fact, not of norm; 1t says "Do

23, Ibld., p. 259.
24, Ibid., p. 288,
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25
this because this is."

It 1s a rule which, sccording to Duguit, depends
not on some higher a priori principle, but solely on reallty.
The rule is held to have come into being as soon as men be-
gan to live in soclety. Its first form was psychological.
It was a sentiment born of a consciousness of the fact that
men have some ldentlcal needs and differing aptitudes,

that men have the same instinct of self-

preservation and the same need to lessen

suffering, and that this double result can

only be obtained through life in common." (26)
When men reélize what Duguit calls the "necessary and logical
consequence of solldarity", i.e., that men is man only by
virtue of solidarity, which unites him to like men, and only
through this solldarity can he succeed in diminishing the
sum total of human suffering, he develops a feeling which is
imposed on everybody. Solidarity forcibly possesses itself
of every man's sentiments and respect.

Duguilt then develops his argument by asserting that

"If every act of the will of an individual de-

termined by an end of soclal solidarity receives

the respect of all other individuals, it is evi-

dent that every act of will which does not ful-

f1l1ll this condition lacks such respect.”

And

"if every individusl has socially the power to

25, Ibid., p. 251,
26, Ibid., p. 270.
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perform an act inspired by an end of social

solidarity, no individual hss power to per-

form an act inspired by a different end." (27)
From this basis Duguit arrives at the foundation and sub-

stance of law. He writes:
"It is, then apparent that the consciousness
of social solidarity implies (sic) the notion of
a double rule of conduct - the oblligation on each
individusl to respect every act of an individual
will done in conformity with a purpose of social
solidarity, and an obligation on each individual
to do nothing with a purpose not in conformity
with social solidarity." (28)

It is the development of the human consciousness of the fact
of men's interdependence which Dugult asserts must logically
lead to the conception of the rule of law requiring coopera-
tion in the realization of social solidarity.

"From the time when man was profoundly convinced

that he was both individual and soclal, that he

could not live without others and that others

could not 1live without him, he percelved his ob-

ligation to cooperate in social solidarity.M (29)

The rule requlring cooperation ls s rule of law for
Duguit, hot because it 1s the expression of men's feelings,
but because it determines the juridic value, i.e., the soclsal
value, of an sct. The obligetion Dugult refers to is not

merely a psychological state. Law for Duguit i1s "objective".

27, 1Ibid., p. 290. Observe that Duguit's development here
depends upon.the confuslion of sufficlent with necessary
conditions.

28, Ibid., p. 293.

29, 1Ibid., p. 294.
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It 18 based on facts pertaining to psychological states,

on conéciousness, on wills, on sentiments, but 1t rises

above these to direct them. Thus Dugult asserts not only

that man is'solidary, and that he desires solidarity, but
30 v

that he ought to desire solidarity.

Yet Duguilt 1s vehement in hils denials that the
rule is moral. He does not say man ought to cooperate in
soclal solidérity because such cooperation is good. This
would not be making what 1s for Dugult a factual assertion.
Thus Duguit maintains that man should cooperate in social
solidarity "because he is man, and as such can exlst only
through social.solidarity." Cooperation does not appear to
Duguit as a duty, but as a fact.

"The guestion is not whether it is good or bad -

1f 1t were, positive science could not answer it

ese The rule based on the ildea of solidarity is

not a rule of morals, it can only be a rule of

law." - (31)

: 32
The rule of law, as we have observed, may not be based
upon consoling beliefs or religlous affirmations. It muSt
be grounded on sclentiflc fact, on reality as defined by the

positivist. Dugult refers to law as a "rule of fact", l.e.,

30 Ibido, Pe 206,
51‘ Ibidu’ po 5080

32. Cf. supra p.
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a rule which governs all individuals not by virtue of any
"higher principle" such as good, interest, or happiness;
but,by virtue of the fact that men llve in soclety and can
live only in society.s3

Duguilt believes that his distinction between "rules
of fact™" and "higher principles” hasrenabled him to establish
social solidarity as a sclentific foundation for the univer-
sally obligatory character of law without resorting to non=-
verlifiable, a priori propositions. But this Dugult has
failed to do. The fundamental basls of Duguit's rule of
law 1s not derived by observation of a verified fact, and
1ts a prlori, normative charascter can be disclosed without
great difficulty. Dugult's rule of law is not, as he termed
1t, "the constant and spontaneous product of the facts." His
so=called realistic conception of the foundation of law hss
not 3ucceeded in discarding all affirmations of a metaphysi-

- cal nature. Thls 1s what Ayer, in his value theory, and

Duguit, in his legal theory, set out to do.

Dugult has proposed the doctrine of solidarity as
a means of determining " in as precise a way as possible"
the origin and extent of a principle which is "jural" in

that it imposes obligations upon the state as well as upon
those who are governed. To accomplish this goal in a manner
consistent with his positivistic epistemology, Duguit recog-

nized that he may not employ any conception whose referent

33, MFLP, p. 251.
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"'g;d not be the basis of a positive sclence, i.e.; what-

sp_conception 1s anterior to or independent of an ob-

k7}§§§#able, verifiable fact of social 1ife. This was to be

;ffhgroontribution of a "genuinely and exclusively realistic
j i§§thdd" which proceeds by eliminating "everything not a fact
nggﬁreCtiy 0bserve5.”54 | _
i””’ , Duguit began by observing the fact that there are
412?3983 who rule and those who are ruled in any state. But
‘ fff§m'thé Start, this fact was insufficlent as a basis fér
e "The truth is thst political power is a fact
which In itself has no quality either of v
legitimacy or of illegitimacy." (35)
Duguit saw that force could be lawful or unlawful,

~ end that If anything was juridic law, it was bilaterally ob-

i fG1gatory on ruled and rulers. This observation by Duguit is
'?iﬁét 61mp1y an explication of his linguistic determinations
‘ifﬁith regard to the term law. Duguit hés found, in examining
:;Qé@tual law, that unless this character were’taken into ac~
15;§éﬁnt; certain facts such as the organization of the state,
‘ f§§@1d not be explained. He properly concludes, and in con-

f}fbﬁmity to his own principles, that the law to which all in-

fjf$i; ~Dugult, Objective Law, 20 Columbia Law Review, p. 818.

35, Duguit, Treité de Droit Constitutionnel, Vol. I, p. 37.

Sy
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Ividuals, including rulers, are subject, must have its own

fﬁindependent basis. This was the proposition employed by

“im In his opposition to members of the Germsn School who

i educed law to the power of the sovereign. Thus to show
::héw the state i1tself is bound by positive law was ohe of the
'iépééifio problems which Dugult had to meet.

This problem does not, of course, originete with

'{ruguit. It has been an objective of traditional theories

»;of jurisprudence for as long as men saw that a fallure to

i;é;itinguish between a right and a force or power is a nega~-

?,tion of the ldea of law. But Duguilt found thgt\the tradi-
ipnal theories which agreed with him on this pdiht, did not
  3§§§?3%3 ethlcs and metaphysics from jurisprudence. Thby

;fﬁééd‘a”griori knowledge and did not, Dugult argues, draw

ir conclusions from an investigation of the observable
fﬁ#agté of 1ife. Such theories invariably terminated with the
ff&i$QOVery of some form of Natural Lsw. This for Dugult was
i:@@;éphysical and, as such, "artificial", "religious", and

”5héne" For Natural Lew is normative in chsracter. It is :

fian 1mperat1ve enjoining or commanding. For Dugult, as for
};Ayer, normative assertions have no indicative function since

»fno observable, veriflable facts are referred to by them. Thus

”‘f gu1t, and theorists since who employ the "realistic method"
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 fmnat’seek a means of separating law and morals, of basing

fﬁ,juiél principles on facts and excluding norms. This Duguit
 ;has attempted by describing the condition of men in society
iffin which solidarlty, defined as the coincidence of sim111~
‘H?tude and diversity, 1s the chief characteristic. Dugult

 %then observes that law makes for social solidarity, e.g.,

fisaciety is posslible only when the relastion of men's needs

"];and capablllties are ordered by rules dedicsted to this pur-
gfpose. So much of Dugult's work may be factual. This need
fﬁnot be discussed here, But the scientific descriptive gen-

; eralizations involved in determining fhe law's foundation

  :"on undergo & metamorphosis. Duguit has smuggled into his
-'faccount of law certailn normetive and a a priorl proposltions
:fﬁwhich are unsuccessfully concealed by his explicit pro-

testatlons to the contrary.

‘ Duguit has wrltten that unlike moral rules, the rule
1"”zfcaf' law does not say that a thing should be done because it
' iis useful, productive of happiness, or good. The rule of
x*}gw says, "Do this because this 1s." It is thus ssid to de-
’iiééﬁd, not on a "higher principle", but solely on reality.
_ But the sssertion "Do this because this 1s" is not an in-
;1‘ﬁelligible lmperative unless whatever has existence has value,
irféﬁd’so ought to be. Duguit does not maintain that whatever

[fié,,ought to be. And the mere fact of social solidsrity does
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not by itself reslly constitute the basis and determine the
content of law in Dugult's system.

Juridic law is recognized by Duguit as "a law of
purpose'., It is a rule calculated to produce a'consciously
determined end. Dugult uses this fact 1n differentiating
the rule of law from physical or blological laws which he
describes as "laws of the relstions of cause and effect®.

But not every purpose is said by Duguit to be "legitimateﬁ,
i.e., some purposes are not compatible with soclal sollidarity.
And since social solldarity determines the rule of law, con-
trary purposes have no "juridical value". They are not
"legitimste". |

: Thus the concept of soclal solidarity emerges not
merely as a description of a factusl situation. It is an
end consciously selected by men. DBut 1t 1s not for this
reason the foundatlon of law. For men may select many ends,
and a purpose is not lawful when it possesses an end other
than sollidarity.

Now the question must be asked: What observable and
verifiable facts determine solidarity as the only end capable
of imparting the substance of legality to any rule whose con-
sequences are in conformity to it? Dugult simply asserts that

"an act has juridical value because the will which caused it
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wasg determined by an end in conformity with the rule of

36 '
law," But the rule of law is, in turn, a rule of con-
duct in conformity with social solidarity. Thus the ques-
tion 1s not answered. Solidarity 1s a condition of men in
soclety, 1t 1s also an end which determines wills. But it
i1s one among many ends and it remsins to be seen why this
one alone confers juridicel value on an act.

In casting about for a fact which would appesr as
the bagls for a selection of solidarity as the end which
makes a purpose legitimate, Duguit discovers suffering, an
observed fact whose reality would seem to preserve the in-
tegrity of his "exclusively realistic method". In the in-
terests of this method, snd the positivistic epistemology it
Ppresupposes, Dugult has denied that juridical acts may have
happlness or the good as their end. For these sre moral
sssertlons whose normetive character makes a positive
sclence of law impossible. Dugult attempts to distinguish
happlness and suffering as ultimate ends:

"It 1s true that man cannot have a clear ides

what hesppiness 1tself is. But man suffers,

wishes to suffer less, and wants all thst he

belleves, rightly or wrongly, should diminish

hls suffering ... We can discuss happiness as

much as we please, the fact of suffering is

ever present ... in fact man has desired and

always wlll desire to suffer less, and this is

for us the single factor in his thoughts and
in his acts."” (37)

36, MFLP, p. 253.
37. 1Ibid., p. 283.
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The reason why suffering is "the single factor"
is not explicltly gilven. Our 1hability to have a clear
1dea of what happiness in iltself 1s, does not constitute a
relevant ané adequate basls for selecting the fact of suf=-
fering as the prime motive for the rule of conduct which be-
comes law. Either Dugult ié being arbitrary and capricious,
or he hsas idenfified suffering with the grestest evil. This
ldentification, clearly a non-observable, non-veriflable
normative judgment, seems to be indlcated in Dugult's work.
How else are we to understanq the force of hils assertion,

"... there is always some suffering in the world,

and this yearning for the least evil 1s never

satisfied." (38)
It is clear that from the mere fact that men desire to
legssen humen suffering and so band together, nothing. can
be concluded about the propriety or legitimacy of laws. It
is net, in Duguit's own system, the conformity of rules to
men's actual desires that makes them legitimete. It is con-
férmity to what men ought to deslire, 1.e., social solldarity,
that makes a rule into juridic law.

Dugult actually does give to solidarity & normative
charascter in addition to whatever factual one it may have,

But he does not apparently sppreciste that this commits

38. Ibid., p. 283.
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him to the very type of presupposition he was careful to

reject., Dugult says of man:
"he desires solidarity because he cannot be

other than solidary, and for that very reason

he ought to desire solidarity." (39)

Dugult recognizes that the principal task in explaining

law 1s to fix 1ts universelly obligatory nature, and that

a choilce among facts, the determination of a norm, is a
necessary condition of obligation. But Duguit simply does
not admit this; in fact he denies verbally what he actually
proceeds to do., When Dugult writes that man is solidary
with other men, the fact he is relating refers to the exis-
tence of needs and abilitles and not to the complete real=-
ization‘of solidarity which would, he thinks, be accomplished
by universal adherence to perfect laws regulating socisl
relations. If the latter were intended, there would be no
meaning to the remainderbdf hls assertion that because man
cannot be other than solidary, he ought to desire solldarity.
For 1f man must be solidary, it is superfluous to assert

that he ought to be solidary; and if in fact men do desire
solldarity, there is no place for the ruler whose function

1s concelved by Dugult to place material coercion at the
Jservice of law. It 1s because Dugult reslizes that man does

rebel against the rule of conduct either from lgnorance or

39. Ibid., p. 296.
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40
egolsm, that organized sanction is part of law. And

this fact also makes significent the very proposltion
necessary to ground sn obligation, l.e., that man ought
to desire solidarity. We are left with the assertlon that
since man cannot be other than solldary, for that very
reason he ought to desire solidarity. In this lles the
conceasled value judgment. Dugult has referred to suffering
as the "eternal reslity". But he does not argue that be-
caugse man cannot live without suffering, for that very
reason he ought to desire suffering. On the contrary,
Duguit argues that man wlshes to diminish suffering, and
therefore ought to diminlish suffering. Thils 1s because
suffering 1s evil; it ought not to be - whether in fact it
exists or not. It i1s clear, then, that the reason why man
‘ought to desire solidarity is not, as Dugult says, because
he cannot be other than solidary. It iIs because solidarity
1s good. It 1s not an intrinsic good. It 1s instrumental
in diminishing suffering, and suffering ls intrinsically
evil. Only on these grounds can Dugult hold that

"as the consciousness of social solidarity

becomes clearer, there 1ls a slmultaneous in-

crease in the juridicsl obligations that seem
to rest upon the State and the individual." (41)

40. Ibido’ p. 3070
41. 1Ibid., p. 295.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



139

Duguit i1s wrong to deny that the rule of law 1is s

morasl rule. A rule escquires its force of law, its legiti-

-~ macy, only in so far as 1t is obligatory on 8ll individualse.

* Duguit attempfs, superficially, to ground the obligatory
character of law on 2 fabt. This 1s done in order to pro-
vide law with a basls that can be utilized by a positiv-
1stic theory of science. But the ultimate ground of Dugult's

~ theory is the value judgment: Suffering is intrinslcally

" evil. Thus cooperation in soclal solidarity appears in
Dugult's theory as a duty, desplte the fact that this is ex~
plicitly denied. If solidarlty were merely a fact, Dugult
could not succeed in establishing the foundation of law,
For, in Duguit's own terms, the foundstion of law is con-
stituted by whatever determines the obligatory charscter of
law. Socisl solidsrity, like the notions of charity and
fraternity, 1s an ethical precepﬁ - as 1t must be if the
foundation of law 1s to 1le beyond the fact of materisl
coercion. The transition from solidarity as 1t is in fact
to solidarity as desirable cannot be effected without the
use, concealed or otherwise, of some normative proposition.

Such 8 use results in the downfall of the "exclusively
realistic method". Yet, it was the desire to employ this
”fruitful“ method in giving law a firm sclentific foundation,

and to purge law of all its metaphysicel norms, that mo-
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tivated Dugult to construct hils theory. Hlis failure in

these respects can be traced directly to the requirements
of the positivistlc method.

Duguit's rejection of norms and Natural Law theories
is merely terminological. It results from his deslre to sc=-
count for bilateral obligastlon on a factual and not a meta-
physical basls. His positivistic eplstemology requires that

- he reject whatever transcends the observable and verlfiable
and establish law on facts susceptible of direct proof.

Just as A. J. Ayer, in rejecting the significance
of norms, maintains that the so-called normstive propo-
sitlons express only a feeling, and may be effective in
inducing a like feeling in others, Dugult writes:

"To speak of a norm as obligatory in a juridical

sense means simply that, at a given moment ...

if this norm 1s violated the bulk of the people

feels that it 1s just, according to the feeling

for justice that it forms for 1tself at this

moment, that 1t (the norm) 1ls necessary for the

maintenance of social solidarity, that what

there is of conscious force in the group inter-

venes to repress this violation." (42)

Thus, the normative character of law is reduced to
feelings on the part of individuals who are conscious of
solidarity, and in consequence, a violation of law will

provoke a reaction from the mass of such individuals. But

Dugult is not successful In his effort to reduce the norma-

42. Dugult, Treité de Droit Constitutionnel, vol. 1, p. 65.
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tive element to the coercion which constitutes the law's
sanction. For he recognizes that coercion may be arbi-
trary and illegitimate. Coerclon, and the pecple's out=-
raged sense of justice which is said to produce 1t, do not,
ags Duguit would like us to believe, constitute the meaning
of an sssertion predicating juridical value of any act.
Duguit talks as if cooperation 1n social solidarity deter-
mines the rule of law on the ground that it is

"a fact which, as conceived by man, operates

as 8 spring of action in consequence of his

constant asspiration towards 1ife{ that is,

towards diminution of suffering.”
But this is incompatible with his view of law as independent
and objective. Dugult is fully sware that the conception
of the subordination of the State to law implies the con-
ception of law as & rule anterior and superior to the state.
Nelther coercion nor the conditions which produce it form
any part of the substance of legality. Dugult quotes with
approval the argument of Glerke that

"it is indifferent for the idea of law that there

are means of external power at 1ts service, and the

law without power and without asction is none the

less law ... Let coercion be incompletely organized,

let it even, perhaps be impossible as a consequence

of the lack of 8 power to coerce, and the idea of

law will not disappear.” (43)
And Dugult himself i1s quite explicit in asserting that "This

rule of conduct ... even before its sanction 1s organized by

43, MFLP, Do 334,
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44
society, 1s a rule of law."

The complete break-down of the "exclusively real-
istic method" can be further appreciated by 2 realization
that in splte of Duguit's violent objections to Natural Law
theories, his own doctrine is a clear exemplificstion of
Natural Law. Here it will be demonstrated again that in
brder to meet the requirements of an adequate legal theory,
Dugult has been forced to establish the foundation and na-
ture of law on grounds which he began by expelling from his
system.

There are two characteristics of Duguit's theory
which meke 1t one of the clearest illustrations of a Natural
Law doctrine to be found in modern times. First Duguilt has
maintained, as we have noted in our previous argument, that
the law exists prior to its formulation by a sovereign power.

"The state as legislator does not create the law,
1t formuletes a pre-existing rule," (45)

eand, again

".oo 1t may well be ssid that just ss physical
laws exlsted before they were formulated by
sclence, so the rule of law existed before men
were conscious of it." (46)

44. Ibid., p. 317.
45. Ibid., p. 326.
46, 1Ibid., p. 317,
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Second, what determines a rule's jural character, lts law-
fulness, is its conformity to a purpose which 1s determined
by the fact that men living in society are and must be soll-
dary. Thus law derives its validity from its conformity to
the fundamental nature of things. Conformity to the fact of
social solidarity 1s the basls of criticism, juétification,
and growth of the positive rules of conduct which are law.
Let us compare what Dugult has thus sald about law
with concluslons maintained by Grotius, one of the most
famous representatives of the doctrine of Natural Law.
Grotius believed that the political situation in
his time required a close study of the basis of interna-

tional law. In the Prolegomena, he wrote:

"Such a work is all the more necessary because

in our day, as in former times, there 1s no lack

of men who view this branch of law with contempt

as having no reality outside of an empty name." (47)
It is clear that Dugult would mske just such & reference
to the 17th Century view of & law of nature binding on all
nations because of 1ts intrinsic justice. For the clearly
articulated concept of the Christian politicel writers un-
hesltatingly alluded to a non-observable and non-verlfiable
fundamental law whilch was ssgid to valldate the rules laid
down within politicsl communities. This, for Duguit, is

purely metaphysical and, as such, has no place in any

47. Cf. Sabine, A History of Politlcal Theory, p. 421.
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emanclpated positive science of law. Yet Dugult, like
Grotius, based law on man's nature and his complete funda-
mental need of living in society. Where Duguit asserts
that law

"is a rule which men possess ... because they
live in soclety and can live only 1in soclety," (48)

Grotius finds that

"among the traits characteristic of man is an
lmpelling desire for soclety"

and that

"this maintenance of the social order ... is
the source of law properly so called." (49)

Duguit discovers the necessity and obligaﬁory character of
law, which 1s the foundation of law, to flow from the fact
that

"if a man wishes to live, since he can only 1live in

society, he should conform his conduct to the fact
of soclal solidarity." (50)

Grotius defines Natural Law as
"a dictate of reamson indicating that any act from

1ts agreement with the rationsl and social nature
of man has in 1t a moral necessity." (51)

48. N[FLP, Do 251.

49. Grotlus, Prolegomena, sect 6, 8,cited Sabine, loc.cit,
P.433.

50. MNFLP, p. 259.

51l. Grotius, De Iure Belli ac Pacls, Bk I, Ch. 1, 10. 1.,
cited Paton, Jurisprudence, p. 89, N2.
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Thus both men derive the idea of law from the conformity
or agreement of conduct with certain facts pertaining to
the nature of man. The difference between the two theories
in thls respect 1s superficilal only. Grotius explicitly
grounds his requirement of confofmity between rules and the
nature of man in the existence of norms. Hé confesses his
ultimate basis is a value judgment; for Grotius a ﬁeaceful
and productive soclal order is an intrinsic good. And
there gare no logical difficulties in finding ? bagis for
the obllgatory character of law. Dugult attempts to deny
g place to norms and reject the relation of law to ethics.
But we have seen that the real basls of the law's obliga-
tory character in Duguit's system is the ethical judgment
that suffering 1s intrinsically evil. Thus there is no
slgnificant point of difference vetween Duguit's theory of
law and that of Grotius with respect to the concept of
Natural Law.52 |

The inconsistency between the contents of Duguit's
legal theory and the positivistic method it 1is supposed to
exemplify.reflects a basic dependénce of law on concepts
which positivism rejects as non-significant. If Ayer and

Duguit are correct in their metaphysical assumption that

52. Of course, Grotius recognlized good as a constituent
of reslity determining Natural Law. Dugult's system
rests on evil only.
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reallty contsins only what is observable, that the factual,
the experiential, and the real, are in principle co-exten-
sive, then it must be denied that there 1s any genulne
juridical law. But if, ss a matter of fesct there 1s law,
then the philosorhical principles which determined Ayer's
value theory are incompetent. And the assertion of the
positivist thet propositions sre meaningful only if they
are tautologicsl propositions of logic or experimentally
verifiasble propositions of fact 1ls false.

The fact is that juridlic law exlsts. It produces,
as Duguit plainly sees, a bilateral obligation where it
exists. Indeed, this character ls a necessary condition of
1ts existence as juridic law. If value judgments are re-
duced to factual judgments, or to emotive expressions
merely, then the obligatory character essential to law
is, in turn, reduced to a psychologlcal feelling of com-
pulsion. But as even Dugult has srgued, this 1s lnadequate
as a basls to account for the substance of legality. For
the legitimacy of & rule cannot be founded on the feellngs
of any individual, whether he be the ruler or the ruled.

It is for this reason that Dugult was compelled surrepti-
tiously to introduce non-observable values in accounting

for the facts of law. And if the value judgments thus
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Iintroduced do not succeed in fixing the foundstion of
law beyond men's feelings, l.e., if as Ayer says,
normative proposltions are non-significant, emotive
expressions only, then there ls no genulne juridic lsaw.
If, in place of significant value judgments, there were
only the emotive expressions of men's psychological com-
pulsions as a basls of politicsl rules, we might have,
as Cardozo malntained,

"a benevolent despotism if the judges

were benevolent men.,"
But there would be an "end to the reign of law."53 The

fact is that law does reign, and jurisprudence must ex-

plaln 1ts nature and 1ts source.

53. Cardozo, The Neture of the Judicisl Process, p. 136,
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CHAPTER VI: CONCLUSION

Ever since the time when Socrates malntalned that
a necessary condition of successful political practlce was
the transformation of kings into philosophers or of phllos-
ophers into kings, philosophers have been reminding other
theorists of the vital need for a critical analysls of
thelr special methods and assumptlions. But phllosophers
must be prepared with a method of testing the soundness
of their own intellectual instruments. Consequently, the
principal aim of thls dissertatlon has been to propose and
1llustrate a criterion which 1s competent to do this task
in the fleld of generic value theory.

I have shown that the major alternative positions
in velue theory result from specilal metaphysical and
epistemological presuppositions. Since we lack the means
of verifying these antecedent principles, the crucilal
problem in testing theories of value l1ls one of establishing
a criterlon that 1s neutral with respect to the foundations
of opposing‘thebries. The criterion I have employed was
determined by the common logical requirement that any valid
hypothesis must be capable of explaining the facts which
glve that hypothesis 1ts distinctlve function. Since value
theory 1s devised to explain facts of the kind which are

found in legal relations, the law is an appropriste context
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within which to test the peculilar character of any value
theory.

In the course of the dissertation 1t was shown that
Leon Duguit was confronted with two problems of particular
importance to his goal in legal theory. The first was to
provide an explanation of the bilaterally obligatory char-
acter of law. The second was to use positivistic princlples
in giving this account. For Dugult belleved it was oniy in

this way that he could achleve an "exclusively realistic"

method of producing a theory that would give an adequate
explanation of law without introducing false concepts.
This combination of Duguit's clear recognition of certaln
facts to be accounted for, and his firm conviction that his
"exclusively realistic" method is the only instrument that
should be employed, makes the success or fallure of his
theory a test of the competence of positivistlc value theory.
The peculiar legel facts which Duguit undertakes %o explain
are juridic relations possessing value character, 1l.e.,
Duguit's specific task is to show what it 1ls that justifles
the ilmperative nature of law. Dugult sees that no authorlty

can be juridic which does not have to justify 1tself as law-
ful. He finds in examining political power that, by 1t-

self, "it has no quality of either legitimacy or of il-
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1
legitimacy." Thus his problem is to account for a

jural principle which is superior to the state, which
forbids the state from doing certain things, and which
commands it to do others. This problem Dugult défines as
the task of legal theory.

Duguit's adherence to positivism cuts him off from
any consistent argument as to what should be the law. But
he cannot escape from the need to provlide such an argument,
and the Natural Law which he rejects as metaphysical non-
sense finally makes its appearance 1ln hls system thinly
disguised as the "fact of social solidarity". Like Ayer,
Duguit seeks to explain the expresslon of duty, the sense
of justice, and the jural behavior of individuals solely
in terms of empirical concepts. But what Dugult declares
to be an observable and verifiable basis of law turns out
on inspection to be an a priori concept of the lntrinsic
evil of suffering. This fundemental normative judgment
Dugult attempts to conceal under the empiricasl assertion
that social solidarity is the end which gives law its con-
tent. But even if this were true 1t could not be the basis
of law. Dugult sees that simply to trace the evolution of
of a rule would not justify its exlstence. A "law" with-

out justification could not be distinguished from mere

1. Duguit, Traité de Droit Constitutionnel, Vol. I, p. 37.
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power whilch, aé Duguit himself is careful to point out,
has‘no quality of legitimacy. To be lawful, force must
be exerclsed according to law. Thus law must somehow
exlist prior to powsr. I have shown that 1n order to ex~
plain legal facts, Dugult found 1t necessary to depart
from hié positivistic 1deals. He expelled Natural Law

~and values from his system at the outset on the same grounds
that Ayer, Carnap, and Schlick have rejected them, l.e.,
propositions concerning them are not verlfiable by observa-
tion. But Duguit finally achleves a loglcally sufficlent
explanation of law only by tacitly reintroducing these re-
jected notlons. This inconsistency 1s not accidental 1in
Duguit'!s legal theory. It 1s the‘produqt of the lnadequacy
of positivism in the face of certain facts. The essence of
legal theory is to explaln the basis of the lew; énd the
concept of juridic law includes the concept of "what should
be". Tt is clear that unless "what should be" is contained
somewhere in the premises, it cannot logically be found in
the conclusion. Thus if the positlivism which determined

- Ayer's theory were consistently applied In legal theory,

it would defeat any atbtempt by the latter to account for
certain facts which both legasl theory and value theory have

in common a&s their function to explain.
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Thus, what this dlssertation has shown 1s as follows:

1) When the test of comparison with immediate data is ap-
plied to Ayer's velue theory, 1t proves unsound. It is

gseen that the function of both value theory and legal theory
1s thwarted by the positivistic limitation of "fact" to
whaet can be observed, and by the positivistic equation of
meening and verifiebility. Juridic law has a normative
character which theory must explain, but which observable
date cannot explain. To deny the normative character of
1aw on this ground is to pervert the function of theory.

'2) The reduction of normative propositions to empiricsal
propositions is false, whether it is done by defining

value in empirical terms, as the naturalist does, or by
denying that value judgments have any literal signifi-

cance over and above thelr possible empirical content,

as the jositivist does. |

We cannot consistently argue that we must reject

as meaningless or false whatever i1s not open to investl-
gation by purely scientific means. For the use of purely
scientific means is 1tself either an arbitrary selectlion

of instruments, or it presupposes a basis of choice which
~science cannot verify. Ayer, and the positivists generally,
do not model their instruments after those of science

arbltrarily. Thelr decision in this matter rests upon the
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antecedent conviction that a "non-observable fact" is a self-
contfadiction, as a "four-sided triangle" is a self-contra-
diction. But just as Ayer slmply and properly denied Hume's
equation of "good" with "general approval', I deny that the
proposition, "X is a fact and 1s non-observable" 1s a self-
contradiction. There are no sdequate grounds for belleving
that whatever is real i1s phenomenal. The results we may
achieve by convenient verbal stipulations and unwarranted
deliﬁitations of the possibilities of reality, wlll not
compensate for the consequent inabllity to explain certaln
facts.

The positivist wants clerity and simplicity. He
wants men to be able to know what they are doing. This 1s
not incompatible with philosophic ideals until clarity and
gimplicity replace truth as the final end of philosophic

thdeavor. The positivist is fond of distinguishing himself
ffom the metaphysician in terms of James' well-known classl-
fication of philosophers as those who are "tough-minded",
“and those that are "tender-minded". The "tough-minded"
philosopher is said %o be a "lover of facts", as distin-
guished from the "tender-minded"ﬁdogmatist end devotee of

2
abstract and eternsl principles. But the poslitivist, while

2. James, Pragmatism, p. 9;cf, Felgl, "Logical Empiricism",
Readings in Philosophical Analysis, p. 3.
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he acclaims himself "tough-minded", appears to be fright-
ened by the fact that we possess knowledge beyond our ex-
plsnatory ability. He thus, as if he were one of the "ten-
der-minded" dogmatists, constructs s comforting rule which
asserts that whatever is non-observable and non-verlfiable
1s artificial and meaningless.

The cure for dogmaetism in value theory, as 1n any
other field, 1s not to be had by replacing famillsr un-
grounded assumptions with new ones. As & result of Dugult's
failure to give a consistent sccount of the law in posltiv-
istic terms, we msy logically reject Ayer's position with
as much confidence as we rejéat the deniai of communicstion
by Gorgiss. Communication exists, and the problem is to
explain how 1t tskes place. Law, too, exists, and it possesses
a bilsterally obligstory character; the problem is not how
to deny this fact, but how can the fact be explained. It is
as clear as any empirical concept that the notion of intrin-
slc value has some genuine appllcation. If the only alter-
native to Ayer's theory is to assert what we cannot observe
and verify, then this 1s simply a fact to be acknowledged.
The justification for such sn assertion will rest, not upon
any positive showing, but upon the grounds that without ilt,
certain facts which can be verifled must be ignored. Such

a basls has been the sole justification for many hypotheses
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operative in science. Finally, it should be obsefved that
1f the positivist knows that whatever ls real can be ex-
plained in empirical terms, he has a source of knowledge
not accessible to philosophers in general.

A dissertation concerned with the testing of value
theories can have only as much importance as value theofies
themselves. Some philosophers have'expressed the belief
that the ethical theory of right action is of 1ittle or no
consequence. C. D. Broad, for exsmple, believes that an
interest in theoretical ethics might be just "quite good
fun for those people who like that sort of thing."5 Broad
points out that although theorists have made the fact of
right action inexplicable, quite simple people often act
rightly in quite complicated situation. "How", Broad asks,
"ecould they possibly do so if the problem is so involved as
‘we have made it out to be?" His own snswer is to compare the
relation of ethicel theory and right action to the mechani-
cal and hydrodynamical theory involved in the action of a
~tennis racket and a properly played ball.

"The good player responds, without explicit

analysls or calculation, to a highly complex

sltuation by actions which an observer possessed

of superhumasn powers of analysls and calculation
would deduce as the solution of his equations." (4)

3+ Erosd, Five Types of Ethical Theory, p. 285,
4, Ibid.
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Broad's analogy 1s inept and does not commend 1t-
self to reflection. It is true that the tennls player does
not have to understand the mathematical theory of the flight
of & ball to accomplish his ends. The reslities upon which
his efficiency depends are exhsusted by experience. This 1is
not the case in ethics. At least, 1f 1t is, then Broad's
own theoretical conclusions about ethics are wrong. If
Broad believes that the moral philosopher, llke the tennils
player, may discover the discrepancy between right and
wrong, or good and bad, by merely examinlng the facts dis-
closed to him by his experiences, then this bellef must be
reconciled with his ethical conclusions stated elsewhere.
Broad hes written: |

"I therefore think it very likely ... that

Ethical Naturalism is false, and thet ethlcal

chasracteristics are sul generis. If such terms

as 'right'!, 'ought!', 'good'!, etc., be sul

eneris, I think it almost certaln that the
concepts of them are a priori and not empirical."(5)

The tennis player can learn what to do from experlence
because he alfeady knows what constitutes the end and purpose
of his particular activity. In ethics, it 1s the frequent
need for this knowledge that first prompts the theoretlcal
constructions. It is not the case that we always know what the
good ls, as the tennls player knows a rightly played ball,
and that all the theorist must do 1ls amuse himself by learning

Ibid., p. 281.
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‘how what is good happens to be what 1t ls.
| It should be further noted that the only simllarity
between "right"ﬁaction in an ethical sense, and playing s
pall "rightly" in tennis is the use of the term "right".
But the two uses must be distinguishéﬁ. In the first case
the term is an ethical predicate implying a value judgment;
but to say, in the second case, "the ball was played rightly",
i1s to express an efficlency rating, and not a value judgment .
This distinction between the two separate uses of such terms
~1s frequently neglected. The goodness or rightness of an
instrument 1s obviously to be determined by the goodness of
iwhat is achieved by the instrument. But epasrt from this,
we may declde how effective the instrument 1s in producing
1ts end. Such decisions are conventionally expressed 1n
value terms. It has been held, for example, that sophistry
is a "good" tool for the statesman; that Socrates made a
"bad" defense at the Athenian court. This usage tends to
obliterate the redical difference between a description of
causal efficacy and the value of a thing or of its conse-
quences. It may be maintained that Socrates' "bad" plea
was as it ought to have been. And Plato, for one, thought
it was bad to be a "good" Sophist.

As is indicated by the late Justice Cardozo's
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ominous prediction that ethical nihilism would put an end
to the reign of law, there may be practicasl consequences
re#ulting from & reduction of value terms to empirical
ones. If there 1s no real entity rendering anything in-
dependently desirable, but only psychological states of
desire, then conflicting judgments are wlithout a wvalid
arblter, and the fste of men might be left entirely to
some of the pernlicious potentialities of unenlightened

impulse and emotlon.
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