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Course Description
This course explores the legal foundations of fire and emergency services and the political and social impacts of legal issues. Topics include the American legal system, employment and personnel law, administrative operations, planning and code enforcement, and legislative processes affecting the fire and emergency services.

Prerequisite
None

Course Learning Outcomes
CLO1(2): Understand the American system of government, the principle of due process, and potential legal and political issues in fire and emergency services.
CLO2(2): Explain legal lessons learned from recent cases and summarize best practices in the fire and emergency services to avoid legal liability.
CLO3(3): Examine the role of emergency services in influencing public policy and legislative processes.
CLO4(3): Identify the Authority Having Jurisdiction's role in shaping, supporting, and enforcing fire and life safety regulations within the context of community risk reduction. 
CLO5(4): Analyze political issues and legal rules to manage risk. 

MODULE 1: Overview of the Law
Discussions: Student Learning Outcomes
Recent Cases / Current Events
1-1: American Legal System, incl. Fire Codes, Investigations, Arson  
1-2: Americans With Disabilities Act	
1-3: Family Medical Leave Act	
1-4: Fair Labor Standards Act and Military Leave

MODULE 2: Employment and Personnel Issues
Discussions: Student Learning Outcomes
Recent Cases / Current Events
2-1: Employment Litigation, including Work Comp., Age, Vet Rights
2-2: Sexual Harassment, incl. Pregnancy Discrimination, Gay Rights
2-3: Race / National Origin Discrimination
2-4: Drug-Free Workplace, inc. Recovery

MODULE 3: Operational and Managerial Issues
Discussions: Student Learning Outcomes
Recent Cases / Current Events
3-1: Line Of Duty Death / Safety
3-2: Incident Command, incl. Training, Drones, Communications
3-3: Emergency Vehicle Operations
3-4: EMS, incl. Community Paramedicine, COVID-19

MODULE 4: The Fire Official as Rule-maker and Enforcer
Module Discussions – Student Learning Outcomes
Recent Cases / Current Events
4-1: Discipline, incl. Code of Ethics, Social Media, Hazing
4-2: Drug-Free Workplace, inc. Recovery
4-3: Physical Fitness, incl. Heart Health 	
4-4: Mental Health, incl. CISM, Peer Support, Pet Therapy


MODULE 5: Legislative and Political Foundations
Discussions: Student Learning Outcomes
Recent Cases / Current Events
5-1: Legislation, incl. Public Records
5-2: Arbitration, incl. Mediation, Labor Relations
5-3: Homeland Security, incl. Active Shooter, Cybersecurity, Immigration


MODULE 1: Overview of the Law
INTRODUCTION

[image: ]Larry Bennett & Pet Therapy dog “FRYE”

Emergency responders must have a key understanding of American legal system; to perform their duties under the law and avoid personal liability and internal discipline.  I have been an attorney for 50+ years, was a volunteer firefighter / EMT for 30+ years, and have represented firefighters, EMS, and officers in litigation, arbitrations, and internal investigations.  While teaching this course at University of Cincinnati, I have been writing a monthly Fire & EMS Law newsletter, updating the 18 chapters of my textbook, Fire Service Law (2nd Edition). http://www.waveland.com/browse.php?t=708. Send me an e-mail if wish to be added to my listserv.  [See my bio in the Appendix.]
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Each of the Modules has recent cases from my monthly newsletters (2018 – present) and current events. 
2026: FIRE & EMS  -  RECENT CASE SUMMARIES  https://doi.org/10.7945/j6c2-q930




  

2026: FIRE & EMS - CURRENT EVENTS & AMERICAN HISTORY      https://doi.org/10.7945/0dwx-fc52

DISCUSSIONS: STUDENT LEARNING OUTCOMES  

After completing this module, you will be able to:
1. Describe the differences between different types and branches of law.
2. Identify clauses of action such as tort, contract and property.
3. Explain the system of law and its functions.
4. Explain the importance to the fire service of the due process clause of the 14th
Amendment.
5. Define criminal and administrative warrants.
6. Describe the circumstances requiring warrants and exceptions.
7. Define sovereign immunity and Good Samaritan protection as they relate to the fire service.



Answer three (3) of following questions.  

1. Describe law that has been enacted by Congress, a law passed by your State Legislature, and a U.S. Supreme Court decision that impacts fire & EMS. 

2. If your emergency vehicle, responding to a structure fire, collides with a vehicle at a red light, the injured civilian’s attorney may bring a lawsuit based in tort and property damage – describe what is a tort. 

3. In the United States, we are governed by Federal, state and local laws; describe a local ordinance that impacts your department.

4. The 14th Amendment was ratified in 1868 during Reconstruction; allowed African Americans and others to file lawsuits in Federal court, against sheriffs and other local officials.  In modern America, describe how a lawsuit might be brought by owner of a nightclub against a fire inspector who has found serious and repeated violations of fire code. 

“Section 1: All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”

5. The fire department annually inspects high occupancy locations including hotels, movie theaters and night clubs.  One locally owned, old hotel has been of special concern given its owners reluctance to allow annual fire inspections.  Describe what steps your fire department can take to get an administrative warrant to conduct the inspection/

6. Following the fire inspection of the old hotel, numerous citations are issued that will require significant expenditure, including improved sprinklers in each room.  A month after the citations, the hotel has a major fire in the kitchen area.  Your fire department suspects arson and calls in State arson investigators, who arrive the next day.  Describe when the State investigators must get a search warrant prior to entering the hotel.

7. Government immunity protects Incident Commanders at fire scenes, and their city or other municipal employer, from liability when making rapid decisions, such as ordering firefighters to get out of a burning building.   Describe how the “Good Samaritan” doctrine likewise protects citizens when they perform CPR or use an AED to help a fellow citizen.


RECENT CASES / CURRENT EVENTS:

Module 1-1, 1-2, 1-3 and 1-4 each have a Recent Case (some also include U.S. Supreme Court cases) and a Current Event. Post a memo that describes two cases and two current events that are relevant to your department and describe the relevancy.  You may also select other cases and current events from Professor Bennett’s updated files.

RECENT CASES: https://doi.org/10.7945/j6c2-q930
CURRENT EVENTS: https://doi.org/10.7945/0dwx-fc52


Chapters in this Module:
1-1: American Legal System, incl. Fire Codes, Investigations, Arson  
1-2: Americans With Disabilities Act	
1-3: Family Medical Leave Act	
1-4: Fair Labor Standards Act and Military Leave

 

Module 1 - 1: American Legal System, incl. Fire Codes, Arson  


U.S. SUP CT: MED. EMERG - PD ENTER HOME W/O WARRANT
Case 1-203 in https://doi.org/10.7945/j6c2-q930

On Jan. 14, 2026, in William Trevor Case v. Montana, the Supreme Court of the United States held (9 to 0) that “In Brigham City v. Stuart, 547 U. S. 398, 400 (2006), this Court held that police officers may enter a home without a warrant if they have an “objectively reasonable basis for believing” that someone inside needs emergency assistance.  In 2006, the Court in  Brigham City v. Stuart, 547 U. S. 398, 403 (2006), held that police ca enter home to break up an ongoing fight to protect a person.  In September 2021, law enforcement officers in Anaconda, Montana, entered the home of William Trevor Case after his ex-girlfriend reported he had threatened suicide, was acting erratically and may have fired a gun. Police found him hiding behind a closet curtain holding dark object (he recovered) and found his gun; the trial court judge denied his motion to suppress the gun (police didn’t need “probable cause” to enter house), and he was convicted by jury of assaulting a police officer. U.S. Supreme Court Justice Elena Kagan wrote the opinion: “The question in this presented is whether that standard means that officers must have ‘probable cause’ for the intrusion, as they typically would when investigating a crime. We hold it does not.” https://www.supremecourt.gov/opinions/25pdf/24-624_b07d.pdf 


NOTE: HERE ARE SOME OTHER IMPORTANT U.S. SUPREME COURT OPINIONS:

June 19, 1961: Mapp v. Ohio (6 to 3) https://supreme.justia.com/cases/federal/us/367/643/ 
EVIDENCE ILLEGALLY OBTAINED WILL BE EXCLUDED FROM TRIAL   
May 13, 1963: Brady v. Maryland (7 to 2) https://supreme.justia.com/cases/federal/us/373/83/ 
DEFENSE ENTITLED TO EXCULPATORY EVIDENCE PRIOR TO TRIAL  

June 13, 1966: Miranda v. Arizona (5 to 4) https://supreme.justia.com/cases/federal/us/384/436/ 
“MIRANDA RIGHTS” WHEN IN CUSTODY 

May 31, 1978: Michigan v. Tyler (7 to 1) https://supreme.justia.com/cases/federal/us/436/499/  
ARSON INVESTIGATIONS / RE-ENTRY AFTER GIVING UP CONTROL OF BUILDING REQUIRES SEARCH WARRANT

June 6, 1978:  Monell v. New York Dept. of Social Services (7 to 2) https://supreme.justia.com/cases/federal/us/436/658/ 
MUNICIPALTY LIABLE FOR FAILURE TO TRAIN OR SUPERVISE ITS OFFICIALS OR EMPLOYEES

June 24, 1982: Harlow v. Fitzgerald (8 to 0) https://supreme.justia.com/cases/federal/us/457/800/  QUALIFIED IMMUNITY FOR GOV’T OFFICIALS

January 11, 1984: Michigan v. Clifford (5 to 4) https://supreme.justia.com/cases/federal/us/464/287/ 
WHEN ARSON INVESTIGATORS SHOW UP 6 HRS AFTER FIRE PUT OUT AND FD LEFT, NEED SEARCH WARRANT


CURRENT EVENT [see more in Chap. 1: https://doi.org/10.7945/0dwx-fc52 ]

Feb. 21, 2026: MO - Parents of MO Firefighter Settle Suit Claiming Faulty Equipment Caused His Death. [TV VIDEO.] ST. LOUIS — The parents of a St. Louis firefighter who died of smoke inhalation while trapped under rubble during a fire have reached a settlement over claims that a faulty alert and breathing system caused his death. The terms of the agreement between Ben Polson’s family and the manufacturer, 3M and Scott Technologies, are not public. But Patrick Bader, a lawyer for the Polson family, said the parents are “thrilled” with the terms of the agreement and hope it sparks change. “They wanted to play their role in pushing 3M and the industry as a whole into making these (alert) devices safe,” he said.
Spokespeople for 3M did not respond to requests for comment. The company denied any wrongdoing throughout the case. Fire department spokesman Capt. Garon Mosby said last month that firefighters are still using breathing and safety devices manufactured by 3M.
Polson, 33, died Jan. 13, 2022, while he and a colleague were searching for survivors in a vacant brick home on Cote Brilliante Avenue. https://www.firefighternation.com/firefighting/parents-of-mo-firefighter-settle-suit-claiming-faulty-equipment-caused-his-death/?utm_medium=email&utm_source=fe_daily_newsletter&utm_campaign=2026-2-23&oly_enc_id=0573H1103045H2E 



Module 1 - 2: Americans With Disabilities Act

CA:  CHIEF MED LEAVE / 4 SURGERIES – FIRED – JURY $4.1M Case 9-56 in https://doi.org/10.7945/j6c2-q930
On July 9, 2025, in Larry Whithorn v. City of West Covina, the California Court of Appeals, Second District, Eighth Division held (3 to 0; unpublished decision) that jury award of $4,145,595 in damages was appropriate based on evidence of being fired after four surgeries, and after filing internal complaint.  THE COURT HELD: “City again contends that Whithorn was required to prove that City’s stated reasons for termination were pretextual. He was not. Retaliation claims may be brought under a mixed-motives theory. (George v. California Unemployment Ins. Appeals Bd. (2009) 179 Cal.App.4th 1475, 1492.) That was the situation here…. As we have just discussed, the fact an employer has mixed reasons for terminating an employee, some permissible and some discriminatory, does not defeat a discrimination claim. In such situations, the employee need only show that ‘discrimination was a substantial motivating factor.’ City again contends there is no evidence to support that Councilmember Wu held retaliatory animus toward Whithorn, or that Wu influenced City Manager Carmany’s decision to terminate Whithorn based on the grievance. As set forth in more detail above, Councilmember Wu was  very clearly angry at Whithorn when Whithorn’s grievance was presented to the city council. Wu described the grievance as ‘bullshit’ and claimed he was being ‘bullied’ by staff members. Wu, along with other city council members, did not want to pay for an investigation. When Human Resources Director Pinon pressed for an investigation and provided contact information for an investigator, his contract was terminated four and one-half months early, supposedly for financial reasons, but he was given a three months’ severance.”  https://www4.courts.ca.gov/opinions/nonpub/B332558.PDF 

Note: Here are some important U.S. Supreme Court decisions.

June 8, 2002: Toyota Motor Mfg. Kentucky, Inc. v. Williams (9 to 0) https://supreme.justia.com/cases/federal/us/534/184/ 
ADA / DISABILITY MUST BE PERMANENT [CONGRESS PASSED STATUTE IN 2008 WHICH OVERTURNS THIS DECISION - ADA Amendments Act of 2008]  

May 17, 2004: Tennessee v. Lane (5 to 4) https://supreme.justia.com/cases/federal/us/541/509/ 
ELEVATORS FOR DISABELED, COURTHOUSES AND OTHER PUBLIC INVITED LOCATIONS 

June 20, 2025: Stanley v. City of Sanford, Florida (6 to 3) https://www.supremecourt.gov/opinions/24pdf/23-997_6579.pdf   RETIRED FF NOT COVERED BY ADA



Current Event [see more in Chap. 9: https://doi.org/10.7945/0dwx-fc52 ]

Dec. 8, 2025: DC - Supreme Court Declines To Revive Denver Firefighter’s ADA Suit.  In a move that landed with the finality of a closed firehouse door, the U.S. Supreme Court on Monday refused to reopen the case of a former Denver firefighter who claimed the city forced him into retirement by assigning work that worsened a serious hand injury. The justices’ decision leaves untouched a Tenth Circuit ruling that extinguished his lawsuit before it ever reached trial…. In its latest order list, the Supreme Court rejected a certiorari petition from David Perez, who brought claims under Title VII and the Americans with Disabilities Act. Without offering commentary—typical of such denials—the justices allowed a February Tenth Circuit opinion to stand. That ruling held Perez had blown past the deadline for filing his bias charge with the U.S. Equal Employment Opportunity Commission. According to the appellate court, Perez resigned on Feb. 27, 2020, placing his departure outside the 300-day filing window required to keep his claims alive. Perez had insisted the clock didn’t start ticking until March 2, 2020, arguing that the real end of his employment fell within the permissible period. https://usaherald.com/supreme-court-declines-to-revive-denver-firefighters-ada-suit/ 




Module 1 - 3:  Family Medical Leave Act 

TN: NO FMLA VIOL – ALCOHOL / MISSED RUN - RESIGNED Case 10-12 in https://doi.org/10.7945/j6c2-q930

On Dec. 9, 2024, in Justin Gilbert v. City of Newport, United States District  Court Judge Thomas A. Varlan, U.S. District Court for Eastern District of Tennessee, held that the firefighter’s lawsuit is dismissed.  On June 11, 2021, plaintiff removed items belonging to Eric Herndon, a NFD battalion chief from a workplace locker and placed them on the tailboard of a fire truck; he received a written reprimand.   He took FMLA for alcohol treatment and then returned to duty. On September 21, 2021, NFD received a call for a structure fire while plaintiff was experiencing alcohol withdrawal symptoms, plaintiff missed the fire truck pulling out of the station. He drove a secondary truck to the scene of the fire where he confronted a coworker, using aggressive and demeaning language.  https://casetext.com/case/gilbert-v-city-of-newport 

Note: Here is an important U.S. Supreme Court decision.

May 27, 2003: U.S. Supreme Court - Nevada Department of Human Resources v. Hibbs (6 to 3) https://supreme.justia.com/cases/federal/us/538/721/ 
STATE EMPLOYEES AS HAVE FMLA RIGHTS


Current Event [see more in Chap. 10 of  https://doi.org/10.7945/0dwx-fc52 ]

January 5, 2026: U.S. Department of Labor – Opinion Letter – TEACHER ON LEAVE / SCHOOL CLOSES BAD WEATHER.  FMLA2026-1.  Therefore, when an employee is approved to take FMLA leave for less than a full work week, and the school closes for less than a week such that the employee would no longer be expected to report to work during that time, such time during the school closure should not be deducted from the employee’s FMLA leave entitlement.  https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FMLA/FMLA2026-1.pdf


Module 1 - 4: Fair Labor Standards Act and Military Pay

VA: BATTALION CHIEFS PAID A FIXED SALARY – EXEMPT POSITION
Case 11-65 in https://doi.org/10.7945/j6c2-q930
On December 31, 2025, in Anthony Kelley, et al. v. The City of Alexandria, the United States Court of Appeals for the Fourth Circuit (Richmond, VA) held (3 to 0) that Battalion Chiefs are not entitled to overtime pay as “white collar” employees; they are guaranteed a salary payment regardless of hours worked. Although the City assigned each chief an annual salary, it converted that salary into hourly rates for payroll purposes.  When they work off-schedule hours, they are paid at the chief’s hourly rate. If they don’t work a scheduled shift, the City properly deducts those hours from their paid leave balance.  The fight in this case is about this last category of hours. When an employee is paid weekly (or on a less frequent basis) then exemption in 29 C.F.R. § 541.602(b) applies.
 https://www.ca4.uscourts.gov/opinions/231752.P.pdf 


Note: Here are important U.S. Supreme Court decisions.

May 1, 2000: U.S. Supreme Court - Christensen v. Harris County (6 to 3) https://supreme.justia.com/cases/federal/us/529/576/ 
PUBLIC EMPLOYERS MAY IMPLEMENT COMP TIME POLICY

Nov. 8, 2005: U.S. Supreme Court - IBP, Inc. v. Alvarez (9 to 0) https://supreme.justia.com/cases/federal/us/546/21/  TIME PUTTING ON SAFETY EQUIPMENT BY BEEF BUTCHERS “ON THE CLOCK” 




Current Event [see more in Chap. 11 of  https://doi.org/10.7945/0dwx-fc52 ]

Jan. 5, 2026: U.S. Department of Labor – Opinion Letter FLSA 2026-3: 15 MINUTE ROLL CALL  Your request states that the county and union are considering a CBA proposal that would establish a mandatory 15-minute roll call prior to each scheduled shift to bring employees closer to 2,080 hours per year. Under the terms of the proposal, the mandatory 15-minute roll call would be considered “hours worked” under the FLSA but would be excluded from being counted toward the calculation of overtime. https://www.dol.gov/sites/dolgov/files/WHD/opinion-letters/FLSA/FLSA2026-3.pdf





MODULE 2: Employment and Personnel Issues
INTRODUCTION

Professor Steven Bardwell, MA, EFO

[image: ]

It is common for employment and personnel responsibilities to encounter challenges related to the political and legal arena. While these matters can be very challenging, they can also present many opportunities. Perhaps the greatest opportunity is to be proactive and help develop a work environment that establishes strong relationships with employees, public/elected officials, and legal stakeholders. My work career in emergency services has been very diverse. This includes local fire department, EMS, and state-level organizations. My interactions involve very diverse audiences. This consists of teaching and working at fire departments and state fire academies in over 30 states. This includes the Fire Department of New York, and Honolulu, HI Fire Department. My responsibilities have included public sanitation worker, Firefighter, EMS supervisor, Chief Fire Officer, National Fire Academy instructor, and college professor.

Please feel free to contact me for questions/inquiries relating to employment and personnel matters that relate to political and legal applications. Sbwell2525@gmail.com  [See my bio in the Appendix.]
 

DISCUSSIONS: STUDENT LEARNING OUTCOMES  
  
After completing this module, you will be able to:
1. Explain the U.S. constitutional law as it affects employment and personnel issues
in the fire service.
2. Explain the impact of the First, Fourth, Fifth, and 14th Amendments on personnel
and employment laws.
3. Describe how federal, state and local laws affect personnel and employment issues
in the fire service.
4. Analyze issues and provide supportable conclusions by applying appropriate federal,
state or local laws concerning labor relations, employee performance, employee
discrimination, employee privacy and compensation, workers’ compensation, and
employee benefits.
5. Recognize and identify behaviors and situations that may lead to or contribute to
claims of violations of constitutional protections.



Answer three (3) of following questions.  

1. Select three of the following employee and personnel issues (age, veteran rights, sexual harassment, pregnancy, gay rights) and discuss how the U.S. constitutional law and court cases affect each employee issue.

2. Assume you are selected to present a workshop at your state’s Fire Chief’s conference. Outline, in detail, how the first, fourth, fifth, and 14th Amendments impact personnel and employment laws in your state. This will serve as the base of your presentation.

3. As part of an annual department workplace training session, develop a one-page handout to be distributed to all members within your department. Your handout will focus on how federal, state, and local laws and court cases affect race, national origin, and age in the workplace.


4. 	Select at least three cases in which labor relations, employee performance, employee discrimination, employee privacy and compensation, worker’s compensation, and employee benefits are involved. Each case may involve one or more of these employment/personnel issues. Referencing federal, state or local laws, provide the following for each case selected:

· State the employment or personnel issue(s) involved.
· Facts of the case.
· Outcome of the case.
· Your thoughts on the outcome.

5. Identify and describe three behaviors within your organization or community that could possibly contribute to a violation of constitutional protections. Discuss how each behavior may contribute to a violation.

RECENT CASES / CURRENT EVENTS:

Module 2-1, 2-2, 2-3 and 2-4 each have a Recent Case (some also include U.S. Supreme Court cases) and a Current Event. Post a memo that describes two cases and two current events that are relevant to your department and describe the relevancy.  You may also select other cases and current events from Professor Bennett’s updated files.

RECENT CASES: https://doi.org/10.7945/j6c2-q930
CURRENT EVENTS: https://doi.org/10.7945/0dwx-fc52


Chapters in this Module:
2-1: Employment Litigation, including Work Comp., Age, Vet Rights
2-2: Sexual Harassment, incl. Pregnancy Discrimination, Gay Rights
2-3: Race / National Origin Discrimination
2-4: Drug-Free Workplace, inc. Recovery


Module 2 - 1: Employment Litigation, incl. Workers’ Comp., Disability

DE: BACK INJURY – “RECURRENCE” PRIOR AT ANOTHER FD
Case 6-176 in https://doi.org/10.7945/j6c2-q930

On December 4, 2025, in Corey Ferrell v. City of Wilmington, the Supreme Court of Delaware held (3 to 0) that Wilmington Fire Department had no workers comp liability for 2023 incident, where the firefighter injured his back carrying two high-rise packs (second was for his officer) up high-rise, since this was a “recurrence” of a 2015 claim settled with the Belvedere Fire Department where he worked on part-time basis. https://cases.justia.com/delaware/supreme-court/2025-152-2025.pdf?ts=1764862317 

Current Event [see more in Chap. 6: https://doi.org/10.7945/0dwx-fc52 ]
Jan. 20, 2026: TX - Backlash prompts Texas workers’ comp provider to cover injured firefighter’s care.  [TV VIDEO.] Public backlash and political pressure led the city’s workers’ comp provider to reverse course and approve care for a Fort Worth firefighter severely injured in a collapse. FORT WORTH, Texas — The workers’ compensation company used by the City of Fort Worth will pay for an injured firefighter’s surgeries and medical devices, the firefighter said Friday. The company’s reversal comes after widespread backlash from government officials and the public. City council member Charles Lauersdorf ripped into the company on social media Thursday night, saying he was “declaring war” on it. “Fort Worth doesn’t abandon the people who run toward danger,” Lauersdorf wrote on Facebook. https://www.firerescue1.com/legislation-funding/backlash-prompts-texas-workers-comp-provider-to-cover-injured-firefighters-care 



Module 2 - 2:  Sexual Harassment, including Pregnancy Discrimination
U.S. SUP. CT: “STRAIGHT” FEMALE RIGHTS – MGT FAVORED GAYS
Case 7-79 in https://doi.org/10.7945/j6c2-q930

On June 5, 2025, in Marlean Ames v. Ohio Department of Youth Services, the United States Supreme Court held (9 to 0) that heterosexual and other majority group employees may sue employers who they allege made promotion or other job assignments in favor of gay employees.  The Court rejected the requirement of the 6th Circuit (Cincinnati) and some other Circuits that for lawsuit by majority employee making claim of discrimination to survive summary judgment, the majority plaintiff must include detailed facts showing the “background circumstances” of the workplace “rare” discriminatory practices.  THE COURT HELD: “Congress left no room for courts to impose special requirements on majority-group plaintiffs alone.”
https://www.supremecourt.gov/opinions/24pdf/23-1039_c0n2.pdf 

Note: Here are some other important U.S. Supreme Court decisions.

May 14, 1973: McDonnell Douglas Corp. v. Green (9 to 0) https://supreme.justia.com/cases/federal/us/411/792/  DISCRIMINATION – THREE-STEPS (1) PLANTIFF PRIMA FACIE CASE; (2) EMPLOYER SHOWS REASON FOR ACTION; (3) PLAINTIFF MUST SHOW “PRETEXT” 



June 26, 1998: Faragher v. City of Boca Raton (7 to 2) https://supreme.justia.com/cases/federal/us/524/775/ 
CITY’S FAILURE TO EDUCATE / ENFORCE SEXUAL HARASSMENT POLICY  


June 14, 2004: Pennsylvania State Police v. Nancy Drew Suders (8 to 1) https://supreme.justia.com/cases/federal/us/542/129/ 
 HOSTILE WORK AMOSPHERE, BUT MUST INFORM EMPLOYER 


May 29, 2007: Ledbetter v. Goodyear Tire & Rubber Co., Inc. (5 to 4) https://supreme.justia.com/cases/federal/us/550/618/ 
PAY DISCRIMINATION, BUT EEOC CHARGE NOT FILED TIMELY  - [DECISION OVERTURNED IN 2009 BY CONGRESS AMENDING TITLE VII – Lilly Ledbetter Fair Pay Act]


June 4, 2018 – Masterpiece Cakeshop v. Colorado Civil Rights Commission (7 to 2)  https://www.oyez.org/cases/2017/16-111 WEEDING CAKE BAKER – CAN REFUSE TO SELL TO GAY

June 15, 2020: Bostock v. Clayton County, Georgia (6 to 3) https://www.supremecourt.gov/opinions/19pdf/17-1618_hfci.pdf 
TITLE VII PROTECTS TRANSGENDERS 

April 17, 2024: Jatonya Clayborn Muldrow v. City of St. Louis, Missouri (9 to 0). https://www.supremecourt.gov/opinions/23pdf/22-193_q86b.pdf    FEMALE POLICE OFFICER – JOB TRANSFER “SOME HARM” 
Current Event [see more in Chap. 7:  https://doi.org/10.7945/0dwx-fc52 ]
Dec. 17, 2025: MI - Mich. Fire Chief Out As Lawsuit Alleges Discrimination Over Bra Inquiry.[TV VIDEO.]  Lansing will not renew Fire Chief Brian Sturdivant’s contract as the city faces a civil rights lawsuit accusing him of discriminatory conduct toward a female firefighter. LANSING, Mich. — The city of Lansing will not renew Fire Chief Brian Sturdivant’s contract when it expires at the end of the year. WILX reported the decision comes as the city and fire department face a lawsuit alleging Sturdivant violated the Elliott-Larsen Civil Rights Act after he asked two male firefighters to confirm that a female firefighter was wearing a bra…. City officials did not say whether the decision was related to the lawsuit. The lawsuit says Firefighter/Paramedic Cecilia Major, the only woman assigned to her Lansing firehouse, works 24-hour shifts there. It alleges that in June she was summoned to an assistant chief’s office and told the chief had ordered a meeting about why she was not wearing a bra at all times while at work. https://www.firerescue1.com/fire-chief/mich-fire-chief-out-as-lawsuit-alleges-discrimination-over-bra-inquiry?utm_source=Sailthru&utm_medium=email&utm_campaign=FR1-Daily-12-17-25&utm_term=FR1%20Daily 



Module 2 - 3: Race Discrimination

MD: BLACK FF – NO PROMOTION / RETALIATION – JURY $311K 
Case 8-86 in https://doi.org/10.7945/j6c2-q930

On November 4, 2025, in Anne Arundel County, Maryland v. Bradley Willis, the Court of Special Appeals of Maryland, held (3 to 0) that trial court was well within its discretion to find a reasonable jury intended to award Willis $173,000.00 in backpay.  THE COURT WROTE: “Bradley Willis was a Captain in the Anne Arundel County Fire Department until he
was demoted to Firefighter II, suspended temporarily, and prohibited from a promotion for
three years after he was found guilty of misconduct. Willis unsuccessfully sued the County
claiming his demotion was racially motivated…. Allan Graves (“Chief Graves”) was the Fire Chief of Anne Arundel County when Willis sued. Some time after his unsuccessful lawsuit, Willis became eligible for a promotion to the rank of Lieutenant. Willis scored second out of 100 candidates on the Lieutenant’s examination. When a vacancy became available, Chief Graves appointed the first ranked candidate; however, when a second vacancy opened, Chief Graves passed over Willis [on September 20, 2018] and promoted the third ranked candidate. Willis became a Lieutenant [on September 5, 2019] only after Chief Trisha Wolford succeeded Chief Graves…. The trial eventually took place over four days in April 2024…. The jury ultimately ruled in Willis’ favor, finding that Chief’s Graves’ decision not to promote Willis was retaliatory. After reaching that conclusion, the jury calculated Willis’ damages…. The jury awarded Willis $311,000.00 in total, with the verdict sheet detailing their award of $173,000.00 for ‘Back Pay’ and $138,000.00 for ‘Other Damages.’ Following the court’s entry of final judgment, the County filed a Motion for Judgment Notwithstanding the Verdict, which the court denied.”
https://www.mdcourts.gov/sites/default/files/unreported-opinions/1234s24.pdf 

Note: Important U.S. Supreme Court decisions.

May 15, 1954: U.S. Supreme Court - Brown v. Board of Education of Topeka (9 to 0)  https://supreme.justia.com/cases/federal/us/347/483/  PUBLIC SCHOOL SEGREGATION ILLEGAL  

May 14, 1973: McDonnell Douglas Corp. v. Green (9 to 0) https://supreme.justia.com/cases/federal/us/411/792/  DISCRIMINATION – THREE-STEPS (1) PLANTIFF PRIMA FACIE CASE; (2) EMPLOYER SHOWS REASON FOR ACTION; (3) PLAINTIFF MUST SHOW “PRETEXT” 

June 29, 2009: U.S. Supreme Court - Frank Ricci v. DeStefano (5 to 4) – https://supreme.justia.com/cases/federal/us/557/557/ 
NEW HAVEN FIRE DEPARTMENT PROMOTIONS TO PROCEED; TEST WAS PROFESSIONALLY PREPARED 

June 29, 2023: U.S. Supreme Court – Students for Fair Admissions, Inc. v. President and Fellows of Harvard College (6 to 3) https://www.supremecourt.gov/opinions/22pdf/20-1199_hgdj.pdf 
HARVARD AND UNC - RACIAL ADMISSION PROGRAMS VIOLATE 14th AMENDDMENT (EQUAL PROTECTION) 

June 5, 2025: U.S. Supreme Court – Ames v. Ohio Department of Youth Services (9 to 0). https://www.supremecourt.gov/opinions/24pdf/23-1039_c0n2.pdf 
Discrimination against a white plaintiff is also violation of Title VII.  



Current Event [see more in Chap. 8: https://doi.org/10.7945/0dwx-fc52 ]

Feb. 3, 2026: Black History Month: Lessons from Frederick Douglass for Today’s Challenges. 
“The conversation also gets into the broader vision of progress that spans generations. The conversation links historic civil rights struggles to the ongoing pursuit of an equitable society, framing it as a movement that requires collaboration, endurance, and mutual benefit. They remind listeners that meaningful change isn’t a zero-sum game; instead, it arises when communities and individuals work toward shared victories that uplift all involved.
This perspective has strong relevance for fire departments where diversity, equity, and inclusion efforts remain critical. The episode encourages reflection on how today’s efforts to build a supportive culture and expand opportunities are foundational for the future. Leaders are urged to inspire not only their immediate teams but also future generations by modeling dedication and fostering systems that encourage growth and resilience.” https://www.fireengineering.com/firefighting/black-history-month-lessons-from-frederick-douglass-for-todays-challenges/?utm_source=fe_daily_newsletter&utm_medium=email&utm_campaign=2026-2-3&oly_enc_id=0573H1103045H2E 

 
Module 2 - 4: Drug-Free Workplace

LA: AMBULANCE DAMAGED – DRUG TEST - COCAINE / METH – FIRED
Case 12-33 in https://doi.org/10.7945/j6c2-q930

On June 13, 2025, in Benjamin Woods v. City of Baton Rouge, through the Department of Emergency Medical Services, the Court of Appeals of Louisiana, First Circuit held (3 to 0) that the Paramedic was properly fired by the Department and the City Personnel Board – tested positive for meth and cocaine after telling supervisor had no knowledge of how the ambulance he was driving was damaged. The Court reversed the trial court, which found that the administration of the drug test to Mr. Woods was unreasonable ($2,060 in damage in ambulance; “serious incident” was $2,500 or more damage).  The Court of Appeals found that management had “reasonable suspicion” to drug test, not because of the amount of damage, but because the Paramedic transporting a patient non-emergency to hospital on July 5, 2018  did not immediately stop when he reportedly felt a bump and heard a “pop.” He didn’t immediately inspect the ambulance for damage, initially denied any knowledge of damages, and had no explanation for how “one and a half to two feet of rub rail broke off.”  THE COURT HELD: “We find these circumstances sufficient to support a reasonable suspicion that the Mr. Wood' s behavior indicated that he may have been under the influence of drugs or alcohol while working for the City/Parish such that the administration of a drug test was reasonable and warranted.” https://cases.justia.com/louisiana/first-circuit-court-of-appeal/2025-2023ca0459.pdf?ts=1749828408 

Note: Here are some important U.S. Supreme Court decisions.
March 21, 1989: National Treasury Employees v. Von Raab (5 to 4).
https://supreme.justia.com/cases/federal/us/489/656/  
RANDOM DRUG TESTING UPHELD – U.S. CUSTOMS AGENTS


March 21, 1989: U.S. Supreme Court - Skinner v. Railway Labor Executives’ Assn. https://supreme.justia.com/cases/federal/us/489/602/
RANDOM DRUG TESTING UPHELD – RAILWAY WORKERS


Current Event [see more in Chap. 12: https://doi.org/10.7945/0dwx-fc52 ]
Jan. 2, 2026: NM - N.M. Firefighters Removed From Sheriff’s Helicopter Unit Over Off-Duty Marijuana Policy. After more than a decade of joint rescues and wildfire response, Bernalillo County firefighters were ousted from the Metro Air Support Unit following a policy change allowing off-duty cannabis use. https://www.firerescue1.com/legal/n-m-firefighters-removed-from-sheriffs-helicopter-unit-over-off-duty-marijuana-policy?utm_source=Sailthru&utm_medium=email&utm_campaign=FR1-Rewind-1-4-26&utm_term=FR1%20Daily 


MODULE 3: Operational and Managerial Issues

INTRODUCTION

Professor John M. Moschella, Ed.D., EFO

[image: ]

Let's face it, there is a direct relationship between the workings of the fire service and the law. The law can be found in virtually every aspect of the profession. Whether on the fire ground, or in the station, or even, for that matter, at home, various laws, whether federal, state, all local, affect the fire service, of which we are responsible. Fortunately, the abundance of law cases with respect to the fire service can be readily found and provide for us a basis for our knowledge and actions. Regardless of rank, personnel, should be familiar with the laws, statutes, and ordinances, which govern our procedures and actions.  Feel free to contact me:  
jmosch13@aol.com . [See my bio in the Appendix.]


DISCUSSIONS: STUDENT LEARNING OUTCOMES  

After completing this module, you will be able to:
1. Explain the legal duties of fire departments and department members.
2. Identify local and state cases and laws that affect operational and managerial
issues in your fire department.
3. Explain specific impacts of federal laws and existing federal decisions on operational
and managerial issues in the fire service.
4. Identify behaviors and practices that may extend liability or increase the likelihood
of litigation.
5. Evaluate and describe policies and procedures for potential legal impact.

  

Answer three (3) of following questions.  

1. Discuss how changes in fire codes get adopted in your state and local codes and discuss a recent change that you find to be a helpful improvement.   

2. Select a law which you believe is detrimental to your fire department, but cannot be eliminated. Identify and describe the law. Why do you contend that the law is detrimental and how it might be amended.

3. Identify one federal law which affects your department. Discuss how this affects any operational and/or managerial issues in the department.

4. Name three behaviors or practices which might lead to possible litigation. In what way? To what extent can your fire department avoid any possible litigations?

5. Just recently line of duty deaths (LODD) have come under reconsideration. Recent debate has suggested that there should be a differentiation between LODD and what is called a job-related death, which is best characterized by a firefighter death occurring not at the fire or emergency scene and perhaps not directly related to the specific incident. Discuss if there should be two categories of firefighter deaths, why or why not? To gain a better idea, see the Massachusetts Heart Law Application Guide. https://www.mass.gov/info-details/the-heart-law-application-guide 

 



RECENT CASES / CURRENT EVENTS:

Module 3-1, 3-2, 3-3 and 3-4 each have a Recent Case (some also include U.S. Supreme Court cases) and a Current Event. Post a memo that describes two cases and two current events that are relevant to your department and describe the relevancy.  You may also select other cases and current events from Professor Bennett’s updated files.

RECENT CASES: https://doi.org/10.7945/j6c2-q930
CURRENT EVENTS: https://doi.org/10.7945/0dwx-fc52



Chapters in this Module:
3-1: Line Of Duty Death / Safety
3-2: Incident Command, incl. Training, Drones, Communications
3-3: Emergency Vehicle Operations
3-4: EMS, incl. Community Paramedicine, COVID-19



Module 3 - 1: Line Of Duty Death / Safety
 
NY: FDNY – INJURED FIRE 2011 / CAN’T SUE LACK TRAINING ON TIC 
Case 2-93 in https://doi.org/10.7945/j6c2-q930

On Oct. 15, 2025, in James Gersbeck v. Robert Wiedmann, Jr., et al., Haldane Rodgers, et al., defendants, City of New York, respondent, the Supreme Court of New York, Second Department held (5 to 0) that lawsuit was properly dismissed.  He was injured in a fire in December 2011. In February 2013, the injured plaintiff and Catherine Wiedmann, commenced this action against the City.  In March 2012, he filed a notice of claim with the City of New York alleging that the City was negligent in training on use of thermal imaging camera (TIC).  A hearing was held, and an investigation by the FDNY was conducted.  His theory of liability that the defendant failed to properly follow an FDNY internal training bulletin regarding the use of thermal imaging cameras— does not fall within the scope of General Municipal Law § 205-a.  https://law.justia.com/cases/new-york/appellate-division-second-department/2025/2024-09583.html 


Current Event [see more in Chap. 2: https://doi.org/10.7945/0dwx-fc52 ]

Feb. 10, 2026: CDC's National Firefighter Registry for Cancer is Now the Largest in the Nation. More than 40,000 firefighters nationwide have now joined the National Firefighter Registry (NFR) for Cancer, an effort by CDC's National Institute for Occupational Safety and Health (NIOSH) to study and reduce cancer risk in the fire service. With this level of participation, the NFR is now the largest firefighter cohort in the nation dedicated to understanding occupational cancer risks and advancing prevention efforts to protect firefighters' health. https://www.cdc.gov/media/releases/2026/2026-cdcs-national-firefighter-registry-for-cancer-is-now-the-largest-in-the-nation.html 



Module 3 - 2: Incident Command, including Training, Drones

U.S. SUP. CT: FBI SWAT / WRONG HOUSE – NO QUAL. IMMUNITY 
Case 4-49 in https://doi.org/10.7945/j6c2-q930


On June 12, 2025, in Curtina Martin, individually and next friend of G.W., a minor, et al. v. United States, et al., the United States Supreme Court held (9 to 0) that lawsuit should be reinstated to allow plaintiffs to sue the Federal government if there is proof of “intentional tort” by the FBI in the October 18, 2017 FBI / SWAT Team raid on wrong house.  The U.S. District Court judge and the 11th Circuit (Atlanta) dismissed the lawsuit on basis of the immunity doctrine of “discretionary function.” The U.S. Supreme Court reviewed legislative history of the Federal Tort Claims Act where Congress in 1974 amended the FTCA because of another “wrong address” raid – April 1973, Herbert and Evelyn Giglotto awoke in their Collinsville, Illinois, townhouse 15 state and federal officers.  The Federal Tort Claims Act was amended by Congress
by adding the “law enforcement proviso” allowing lawsuits for Federal investigative or law enforcement agents who commit any of six intentional torts, including:  assault, battery, false imprisonment, and false arrest, abuse of process, malicious prosecution.  So long as the officer is acting within the scope of his or her employment at the time the tort arises, the waiver of sovereign immunity applies.  THE COURT HELD: “Where does all that leave the case before us? We can say this much: The plaintiffs’ intentional-tort claims survive their encounter with subsection (h) thanks to the law enforcement proviso, as the Eleventh Circuit recognized. But it remains for that court on remand to consider whether subsection (a)’s discretionary-function exception bars either the plaintiffs’ negligent- or intentional-tort claims.” https://www.supremecourt.gov/opinions/24pdf/24-362_mjn0.pdf 


Current Event in Chap. 4 of  https://doi.org/10.7945/0dwx-fc52

Feb. 19, 2026: 4 Conn. FDs file lawsuit after officials close volunteer fire department.
Yantic, Taftville, Occum and Laurel Hill departments allege the Norwich city manager and fire chief exceeded their authority by imposing a unified command policy. NORWICH, Conn. — Four of the city’s five volunteer fire departments are suing the city, charging that City Manager John Salomone and City Fire Chief Sam Wilson exceeded their authority last August by establishing the Unified Command policy last summer…. Among other things, it alleges that Wilson does not possess the blanket power, authority, or right to order, direct, command, suspend, remove, eliminate, supersede, subordinate or otherwise control” the city’s five volunteer departments. https://www.firerescue1.com/legal/4-conn-fds-file-lawsuit-after-officials-close-volunteer-fire-department?utm_source=Sailthru&utm_medium=email&utm_campaign=FR1-Daily-2-19-26&utm_term=FR1%20Daily 



Module 3 - 3: Emergency Vehicle Operations
TX: AMBULANCE – IMMUNITY - PHOTO EMER LIGHTS ON
Case 5-60 in https://doi.org/10.7945/j6c2-q930

On Jan. 21, 2026, in Michelle Ojeda v. City of Grand Prairie, the Court of Appeals of Texas, Fifth District, Dallas held (3 to 0) that trial court properly dismissed the lawsuit, since the intersection crash happened on an emergency run, lights (photo taken after the accident) and siren activated, and slowed down entering the intersection. https://cases.justia.com/texas/fifth-court-of-appeals/2026-05-24-01403-cv.pdf?ts=1769077961


Current Event [see more in Chap. 5: https://doi.org/10.7945/0dwx-fc52 ]

Jan. 8, 2026: OH - Fire Chief Announces Retirement As Disciplinary Hearing Loomed, [TV VIDEO.] Columbus Fire Chief Jeff Happ has announced his retirement after more than 30 years of service, including four years as chief, according to WBNS. The announcement came the same day Happ was scheduled to appear at a director’s hearing examining his handling of a 2023 fatal crash involving a fire engine on Interstate 270. The incident involved a fire engine turning across multiple lanes of traffic, triggering two crashes. While the driver was disciplined through the court system, no internal fire department discipline was imposed. WBNS reports the city hired an outside law firm to investigate the incident, and Happ faced departmental charges related to neglect of duty and supervisory standards. In a statement, Happ said it had been an honor to serve and that he hopes to assist with the transition. https://www.fireengineering.com/firefighting/oh-fire-chief-announces-retirement-as-disciplinary-hearing-loomed/?utm_source=fe_daily_newsletter&utm_medium=email&utm_campaign=2026-1-8&oly_enc_id=0573H1103045H2E





Module 3 - 4: EMS, including Community Paramedicine, Corona Virus	

NY: NO TRANSPORT – PT AGREED WITH EMS – IMMUNITY 
Case 13-240 in https://doi.org/10.7945/j6c2-q930
On December 23, 2025, in Kathleen Gumkowski, Administrator Of The Estate Of Gregory Gumkowski, Deceased, et al. v. Thomas Shwaab, M.D., et al., the Supreme Court of New York, Fourth Department, held (5 to 0) that the trial improperly denied summary judgment for the Town of Tonawanda, Town of Tonawanda EMS and two paramedics on the run.   EMS and the patient jointly agreed no transport was necessary. https://law.justia.com/cases/new-york/appellate-division-fourth-department/2025/816-1-ca-24-01193.html

Note: See these U.S. Supreme Court decisions.

June 26, 2008: District of Columbia v. Heller (5 to 4) https://supreme.justia.com/cases/federal/us/554/570/   RIGHT TO OWN FIREARMS  
June 21, 2024 – U.S. Supreme Court - United States v. Rahimi (8 to 1) https://www.supremecourt.gov/opinions/23pdf/22-915_8o6b.pdf     DISARMING DOMESTIC ABUSERS - UPHELD




Current Event [see more in Chap. 13: https://doi.org/10.7945/0dwx-fc52 ]

Feb. 13, 2026: Pediatric ED readiness guidance could save thousands of lives — and EMS has a role to play. Here’s what EMS providers should know about the updated standards, national assessments and opportunities to improve pediatric care together. A joint statement recently published by the American Academy of Pediatrics (AAP), American College of Emergency Physicians (ACEP), the Emergency Nurses Association (ENA) and the American College of Surgeons (ACS) highlights the steps all emergency departments (ED) should take to be more prepared to care for pediatric patients. ***  https://www.firerescue1.com/fire-based-ems/pediatric-ed-readiness-guidance-could-save-thousands-of-lives-and-ems-has-a-role-to-play?utm_source=Sailthru&utm_medium=email&utm_campaign=FR1-Daily-2-17-26&utm_term=FR1%20Daily



MODULE 4: The Fire Official as Rule-maker and Enforcer

INTRODUCTION

Professor John M. Moschella, Ed.D., EFO

[image: ]

It is common knowledge that the fire service is subject to various codes, whether local, state, or federal. For example, everyone is familiar with various NFPA codes. It is the duty of fire service personnel to know and enforce such codes, for the safety of all, regardless of rank. 

Furthermore, to a greater extent, fire service personnel should have a say with respect to code creation, modification, and adoption, especially considering personnel are tasked with enforcing such codes. In order to best accomplish this task, it is important that personnel have a firm understanding of this process.



DISCUSSIONS: STUDENT LEARNING OUTCOMES  

After completing this module, you will be able to:
1. Identify common model fire codes and determine applicable state and local codes
in use in a specific location.
2. Describe the process of code creation and adoption.
3. Explain the legal basis for code enforcement action.
4. Describe legal issues that define and affect the enforcer’s role.
5. Explain how fire officers can facilitate code adoption and modification processes.
6. Develop legally sound policies and procedures for the administration of code
enforcement activities.


Answer three (3) of following questions.  


1. Identify and discuss a possible conflict of interest between a fire official and the creation and/or enforcement of a fire-related code. 

2. Describe the process where your state and local fire codes get adopted. 

3. Code enforcement actions typically start with an inspection and a citation or notice of code violations. Discuss a recent inspection high risk / large venue (such as nightclub, bar, mall) in your community and identify the violations.

4. Business and other property owners may question the legal authority of a fire code enforcer to inspect their property.  Discuss the training and certifications that code enforcers in your community must possess and what steps they can take to force a property owner to allow an inspection. 


5. Fire Chiefs and other fire officers responsible for fire codes can facilitate code adoption and modifications; discuss a code in your community that is in need of modification and prepare a memo to your Fire Chief with the specific language modification. 

6. Code enforcement administration can become a “hot issue” when a business owner complains to local elected officials.  Describe your department’s written policies and procedures in conducting annual inspections of high risk / large venues, and your internal process to ensure that these facilities are timely inspected. 
7. 

RECENT CASES / CURRENT EVENTS:

Module 4-1, 4-2, 4-3 and 4-4 each have a Recent Case (some also include U.S. Supreme Court cases) and a Current Event. Post a memo that describes two cases and two current events that are relevant to your department and describe the relevancy.  You may also select other cases and current events from Professor Bennett’s updated files.

RECENT CASES: https://doi.org/10.7945/j6c2-q930
CURRENT EVENTS: https://doi.org/10.7945/0dwx-fc52


Chapters in this Module:
4-1: Discipline, incl. Code of Ethics, Social Media, Hazing
4-2: Drug-Free Workplace, inc. Recovery
4-3: Physical Fitness, incl. Heart Health 	
4-4: Mental Health, incl. CISM, Peer Support, Pet Therapy


Module 4 - 1: Discipline, incl. Social Media

MA: FF FIRED – MUST FIRST APPEAL TO CIVIL SERVICE COMMISSION
Case 16-144 in https://doi.org/10.7945/j6c2-q930
On January 5, 2026, in Casley Bailey v. Boston Fire Department, the Commonwealth of Massachusetts Appeal Court held (3 to 0; unpublished opinion) that the trial court properly denied his “emergency motion for a preliminary injunction to stay the disciplinary proceedings.” He was fired the same day (regarding alleged workplace injury) he filed his complaint; he must first exercise his appeal rights to the state’s Civil Service Commission (where he has previously appealed other discipline). file:///C:/Users/lawre/Downloads/25P0275.pdf  

Note: Here are some important U.S. Supreme Court decisions.
March 9, 1964: New York Times v. Sullivan (9 to 0) https://supreme.justia.com/cases/federal/us/376/254/  PUBLIC FIGURES MUST PROVE “MALICE” TO SUE NEWSPAPERS OR OTHER PRESS FOR LIBEL / SLANDER  
Jan. 16, 1967: Garrity v. New Jersey 5 to 4) – https://supreme.justia.com/cases/federal/us/385/493/ 
INTERNAL INVESTIGATIONS AND ORDERED TO ANSWER QUESTIONS - PROTECTION FROM PROSECUTION [BUT NOT DISCIPLINE] 

June 3, 1968: Pickering v. Board of Education (8 to 1)  https://supreme.justia.com/cases/federal/us/391/563/  
“BALANCING TEST”  - CAN BE DISCIPLINED FOR SOCIAL MEDIA POSTS THAT NEGATIVELY IMPACT THE DEPARTMENT OR CITY 


Feb. 19, 1975: NLRB v. J. Weingarten, Inc. (7 to 2)
https://supreme.justia.com/cases/federal/us/420/251/ 
RIGHT TO UNION REP. DURING INVESTIGATIVE INTERVIEW

March 19, 1985: U.S. Supreme Court - Cleveland Board of Education v. Loudermill (8 to 1) https://supreme.justia.com/cases/federal/us/470/532/ 
PRE-TERMINATION HEARING BY PUBLIC EMPLOYERS 

Dec. 6, 2004: City of San Diego v. John Roe (9 to 0) https://supreme.justia.com/cases/federal/us/543/77/ 
POLICE OFFICER PROPERLY FIRED, VIDEO OF HIM STRIPPING OFF POLICE UNIFORM 

May 30, 2005: Garcetti et al v. Ceballos (5 to 4) https://scholar.google.com/scholar_case?case=6711908971660042297&q=Garcetti+et+al+v.+Ceballos&hl=en&as_sdt=6,36&as_vis=1 
LIMITED FIRST AMENDMENT RIGHTS PUBLIC EMPLOYEES IN PUBLIC COMMENTS 

Jan. 19, 2016: U.S. Supreme Court - Hefferman   v. City of Patterson (8 to 1) https://supreme.justia.com/cases/federal/us/578/14-1280/ 
POLICE OFFICER WITH POLITICAL SIGN FOR MAYOR’S OPPONENT MAY SUE FOR RETALIATION 


Current Event [see more in Chap. 16: https://doi.org/10.7945/0dwx-fc52 ]

Dec. 31, 2025: FL – “That went way too far”: Details Released In Fla. FD Hazing, Waterboarding. A 19-year-old Marion County rookie says co-workers restrained, beat and waterboarded him during his second shift while trying to force his phone passcode, prompting firings and criminal charges. https://www.firerescue1.com/legal/that-went-way-too-far-details-released-in-fla-fd-hazing-waterboarding?utm_source=Sailthru&utm_medium=email&utm_campaign=FR1-Daily-12-31-25&utm_term=FR1%20Daily 


Module 4 - 2: Drug-Free Workplace

LA: AMBULANCE DAMAGED – DRUG TEST - COCAINE / METH – FIRED
· Case 12-33 in https://doi.org/10.7945/j6c2-q930
 
On June 13, 2025, in Benjamin Woods v. City of Baton Rouge, through the Department of Emergency Medical Services, the Court of Appeals of Louisiana, First Circuit held (3 to 0) that the Paramedic was properly fired by the Department and the City Personnel Board – tested positive for meth and cocaine after telling supervisor had no knowledge of how the ambulance he was driving was damaged. The Court reversed the trial court, which found that the administration of the drug test to Mr. Woods was unreasonable ($2,060 in damage in ambulance; “serious incident” was $2,500 or more damage).  The Court of Appeals found that management had “reasonable suspicion” to drug test, not because of the amount of damage, but because the Paramedic transporting a patient non-emergency to hospital on July 5, 2018  did not immediately stop when he reportedly felt a bump and heard a “pop.” He didn’t immediately inspect the ambulance for damage, initially denied any knowledge of damages, and had no explanation for how “one and a half to two feet of rub rail broke off.”  THE COURT HELD: “We find these circumstances sufficient to support a reasonable suspicion that the Mr. Wood' s behavior indicated that he may have been under the influence of drugs or alcohol while working for the City/Parish such that the administration of a drug test was reasonable and warranted.”  https://cases.justia.com/louisiana/first-circuit-court-of-appeal/2025-2023ca0459.pdf?ts=1749828408 


Note: Here are some important U.S. Supreme Court decisions.
March 21, 1989: National Treasury Employees v. Von Raab (5 to 4). https://supreme.justia.com/cases/federal/us/489/656/ 
RANDOM DRUG TESTING UPHELD – U.S. CUSTOMS AGENTS

March 21, 1989: U.S. Supreme Court - Skinner v. Railway Labor Executives’ Assn. https://supreme.justia.com/cases/federal/us/489/602/ 
RANDOM DRUG TESTING UPHELD – RAILWAY WORKERS


Current Event [see more in Chap. 12: https://doi.org/10.7945/0dwx-fc52

Jan. 2, 2026: NM - N.M. Firefighters Removed From Sheriff’s Helicopter Unit Over Off-Duty Marijuana Policy. After more than a decade of joint rescues and wildfire response, Bernalillo County firefighters were ousted from the Metro Air Support Unit following a policy change allowing off-duty cannabis use. https://www.firerescue1.com/legal/n-m-firefighters-removed-from-sheriffs-helicopter-unit-over-off-duty-marijuana-policy?utm_source=Sailthru&utm_medium=email&utm_campaign=FR1-Rewind-1-4-26&utm_term=FR1%20Daily 






Module 4 - 3: Physical Fitness, incl. Light Duty	

NY: VOL. FF - “PARTIALLY DISABLED” – DIDN’T TELL FD
Case 14-8 in https://doi.org/10.7945/j6c2-q930
On April 30, 2025, In the Matter of Robert Correra v. Millwood Fire District, et al., the Supreme Court of New York, Second Department, held (4 to 0) that the trial court properly adopted the report and recommendation of the Hearing Officer, which found the volunteer firefighter (volunteer since 2003; terminated Jan. 17, 2022) guilty of two charges: (1) provided false information regarding his failure to disclose his designation by the Workers' Compensation Board as ‘permanently, partially disabled’ on a form in connection with the 2020 physical examination; and (2) misconduct and insubordination, for improperly obtaining a physical examination while his operational privileges were suspended and for failing to provide a medical provider with the current job performance requirements for a firefighter. https://cdn.ca9.uscourts.gov/datastore/memoranda/2025/04/30/24-3195.pdf 

Current Event [see more in Chap. 14 of  https://doi.org/10.7945/0dwx-fc52 ]
Dec. 18, 2025: NY - Hero NY fire commissioner dies while rescuing hiker stranded in Catskill Mountains: ‘Ultimate sacrifice.’  A veteran cop whose “retirement” included taking up the mantle as his town’s resident fire commissioner suffered a fatal heart attack Saturday while rescuing a young hiker stranded in the Catskill Mountains. https://nypost.com/2025/12/18/us-news/hero-ny-fire-commissioner-suffers-fatal-heart-attack-while-rescuing-hiker-stranded-in-catskills-mountains/ 


Module 4 - 4: Mental Health, incl. CISM / Peer Support / Mental Health

PA: PTSD – 2 INFANT CPR - “ABNORMAL” RUNS –- GETS WORK COMP
Case 15-45 in https://doi.org/10.7945/j6c2-q930


On Oct. 22, 2025, in Brian Ganley v. Upper Darby Township (Workers Compensation Appeal Board), the Commonwealth Court of Pennsylvania held (3 to 0) that a career firefighter with 33 years’ experience should be awarded worker’s comp after performing two separate CPRs on infants within 16 months (Nov. 2018; May 2021).  The Court reversed the Workers Comp Law Judge and the Appeal Board – holding that the two incidents met the requirement of “abnormal” event. https://www.pacourts.us/assets/opinions/Commonwealth/out/770CD24_10-22-25.pdf?cb=1 


Current Event [see more in Chap. 14 of  https://doi.org/10.7945/0dwx-fc52 ]

Dec. 22, 2025: OH - Ohio Approves $40 million PTSD Fund In Major Win For First Responders. Governor Mike DeWine signed HB 184 into law, marking a key first step as the Ohio Association of Professional Fire Fighters works to secure long-term mental health support for Ohio fire fighters…. “Ohio was one of the last handful of states that didn’t provide treatment for responders without an associated physical injury,” said Harvey. “We’ve been battling this for years, and partnerships with the Fraternal Order of Police played a huge part in being able to secure $40 million out of the general revenue side for treatment for first responders.”  https://www.iaff.org/news/ohio-approves-40-million-ptsd-fund-in-major-win-for-first-responders/ 




MODULE 5: Legislative and Political Foundations

INTRODUCTION

Emeritus Professor Lawrence Bennett, Esq. 

[image: ]

Legislation can have a tremendous positive impact on emergency responders.  For example, in 
	1976 Congress passed the Public Safety Officer’s Benefits Act.  
	

	
	


1/28/2026]  “Each year, Congress appropriates funding for PSOB death benefits, which is considered mandatory spending, and for PSOB disability benefits and PSOEA benefits, which is subject to annual appropriations. For FY2025, the one-time lumpsum PSOB death and disability benefit is $448,575 and the PSOEA monthly benefit for a student attending an educational institution full-time is $1,536.”  https://www.congress.gov/crs-product/R45327 

2016 the Ohio Legislature Passes Cancer Presumption Bill.  “After two decades of hard work, the Ohio Association of Professional Fire Fighters (OAPFF) successfully lobbied for the passage of a fire fighter cancer presumption law. SB 27, which has been renamed the Michael Louis Palumbo Act in honor of a Beachwood Local 2388 member diagnosed with brain cancer, now awaits Governor John Kasich’s signature.” https://www.iaff.org/news/olpcpb/ .


DISCUSSIONS: STUDENT LEARNING OUTCOMES  

After completing this module, you will be able to:
1. Explain how public opinion and political culture affect fire service and law enforcement
functions.
2. Identify allies and adversaries in the legislative process as it affects fire service
interests.
3. Describe ways the fire official can influence the budgeting process effectively.
4. Explain the legal concerns regarding acquisition and public records.


Answer three (3) of following questions.  

1. The fire service and law enforcement is generally held in high respect by the public in most communities, but one incident by a “bad apple” can lead to unfortunate headlines in local press.  Describe an incident involving the fire service that led to bad press in your community.

2. When seeking state legislation to create a firefighter cancer “rebuttable presumption” law, some state Senators and Representatives will oppose such legislation.  Describe why they might be “adversaries” to such a new law. 

3. A new fire aerial will likely cost over $1 million and take two years for delivery.  Describe how a Fire Chief might effectively influence the budgeting process for such a large expenditure.

4. If the City Council approves the purchase of the new aerial, describe why the Fire Chief should solicit bids from multiple manufacturers and keep detailed, public records on the entire purchasing and pre-arrival inspection and post-arrival warranty process. 


RECENT CASES / CURRENT EVENTS:

Module 5-1, 5-2, and 5-3 each have a Recent Case (some also include U.S. Supreme Court cases) and a Current Event. Post a memo that describes two cases and two current events that are relevant to your department and describe the relevancy.  You may also select other cases and current events from Professor Bennett’s updated files.  

RECENT CASES: https://doi.org/10.7945/j6c2-q930
CURRENT EVENTS: https://doi.org/10.7945/0dwx-fc52

Chapters in this Module:
5-1: Legislation, incl. Public Records
5-2: Arbitration, incl. Mediation, Labor Relations
5-3: Homeland Security, incl. Active Shooter, Cybersecurity, Immigration



Module 5 -1: Legislation, incl. Public Records

ID: GOOD SAMARITAN LAW -  CAN ARREST PT / WANTED WARRANT
Case 18-29 in https://doi.org/10.7945/j6c2-q930


On March 19, 2025, in State of Idaho v. Ismiel Emannuel Meeds, the Court of Appeals of Idaho held (3 to 0; unpublished decision) that the states’ Good Samaritan law does not protect a person helping an overdose patient from arrest for an outstanding warrant, and the statute also doesn’t protect from being charged with bringing drugs into jail after their arrest.  The trial court judge did drop charges of possession  since this is covered by the Good Samaritan law.  “During the booking process, an intake search was conducted and officers found methamphetamine and marijuana concealed in his anal cavity. Meeds was charged with possession, introduction, or removal of certain articles into or from a correctional facility…. Whether prosecution for additional crimes or arrests on outstanding warrants should be prohibited by I.C. § 37-2739C is a matter for the legislature, not this Court.” https://isc.idaho.gov/opinions/51312.pdf


Current Event [see more in Chap. 18: https://doi.org/10.7945/0dwx-fc52 ]
Jan. 8, 2026: MD - MD Firefighters Eligible For Cancer Screenings Under New Law. [TV VIDEO.] Maryland firefighters covered by county self-insured health benefit plans no longer have to pay out-of-pocket for cancer prevention screenings under a new law that took effect this year. According to WMAR, House Bill 459 and Senate Bill 374 (known as the James “Jimmy” Malone Act) eliminate co-pays for comprehensive cancer screenings for career firefighters. The law is named after former Maryland state delegate and lifelong firefighter James “Jimmy” Malone, who died of cancer in 2024. It aims to promote early detection among firefighters, who face elevated cancer risks due to exposure to toxic byproducts of combustion, as well as some workplace chemicals. Howard County Deputy Fire Chief Gordon Wallace told WMAR early detection is critical to improving survival rates, noting the screenings include ultrasound testing for several cancers commonly linked to firefighting, including stomach, pancreatic, prostate, colon, liver, and testicular cancers. [Also filed, Chap. 2.] https://www.firefighternation.com/health-wellness/physical-health/md-firefighters-eligible-for-cancer-screenings-under-new-law/?utm_medium=email&utm_source=fe_daily_newsletter&utm_campaign=2026-1-8&oly_enc_id=0573H1103045H2E 


Module 5 - 2: Arbitration, Mediation, including Labor Relations

NY: FDNY - COVID - LEAVE W/O PAY – NO ARBITRABLE
Case 17-49 in https://doi.org/10.7945/j6c2-q930


On March 18, 2025, in In The Matter of Uniformed Firefighters Association of Greater New York, Local 94, IAFF, AFL-CIO v. The City of New York, the NY Supreme Court, Appellate Division, First Department, held (5 to 0) that the trial court judge properly upheld the decision of New York City Board of Collective Bargaining (BCB) that the union’s grievance regarding placing firefighters on leave without pay (LWOP) was not arbitrable.  “The Board rationally found … that there was no ‘reasonable relationship between the subject matter of the dispute and the general subject matter of the CBA.’” https://caselaw.findlaw.com/court/ny-supreme-court-appellate-division/117059772.html 


Current Event [see more in Chap. 17 of  https://doi.org/10.7945/0dwx-fc52 ]

Dec. 15, 2025: UT - UT Repeals Ban On Collective Bargaining For Firefighters, Other Public Servants.  SALT LAKE CITY (AP) — Utah has repealed a collective bargaining ban passed earlier this year that prevented labor unions serving teachers, firefighters, police and other public employees from negotiating on behalf of their workers. Republican Gov. Spencer Cox on Thursday approved the repeal of a policy that experts had called one of the most restrictive labor laws in the country. The state’s Republican-controlled Legislature originally approved the policy in February, saying it was needed to allow employers to engage directly with all employees, instead of communicating through a union representative. Thousands of union members from the public and private sector rallied outside Cox’s office for a week, urging him to veto the bill, which he decided to sign. Pushback continued in the months after it became law, with the Legislature ultimately deciding on a reversal during a special session this month. Republican state Rep. Jordan Teuscher, the original House sponsor, said the repeal “allows us to step back, to lower the temperature and to create space for a clearer and more constructive conversation.”
He maintained that it was a “good policy” that has been “overshadowed by misinformation and unnecessary division.” https://www.firefighternation.com/fire-leadership/management/ut-repeals-ban-on-collective-bargaining-for-firefighters-other-public-servants/?utm_medium=email&utm_source=fe_daily_newsletter&utm_campaign=2025-12-16&oly_enc_id=0573H1103045H2E

Module 5 - 3: Homeland Security, including Active Shooter, Cybersecurity, Immigration

U.S. SUP. CT. – NAT. GUARD IN CHICAGO – INJUNCTION STOPPING DEPLOYMENT
 Case 3-88 in https://doi.org/10.7945/j6c2-q930


On December 23, 2025, in Donald J. Trump, President of the United States, et al. v. Illinois, et al., the United States Supreme Court (6 to 3) issued on its “emergency docket” an Order denying the U.S. Government’s application for a stay of temporary injunction issued by U.S. District Court in Chicago.  In a lawsuit brought by the State of Illinois, the District Court judge (upheld by 3-judge panel of 7th Circuit) stopped deployment of Illinois and Texas National Guard members. On October 4, 2025, the President called 300 members of the Illinois National Guard into active federal service under Title 10 to protect federal personnel and property in and near Chicago, and the next day called up Texas National Guard.  Guard members sign up for duty under a dual-enlistment structure, with three different active operational statuses: state active duty, federal active duty under Title 10 of the U.S. Code, and full-time duty under Title 32 of the U.S. Code.  Guard members in Title 32 status have performed missions such as disaster relief, border security operations, airport security after the September 11th attacks, and COVID-19 response efforts.  https://www.supremecourt.gov/opinions/25pdf/25a443_ba7d.pdf


Note: Another important U.S. Supreme Court decision. 
April 7, 2025: U.S. Supreme Court – Donald J. Trump v. J.G.G., et al. (5 to 4) https://www.supremecourt.gov/opinions/24pdf/24a931_2c83.pdf 		
DEPORTEES ENTITLED NOTICE / OPPORTUNITY TO CHALLENGE REMOVAL.



Current Event [see more in Chap. 3: https://doi.org/10.7945/0dwx-fc52 ]

Feb. 14, 2026: ATF Seizes Thousands of Illegal Firearms Bound for Cartels in Mexico. The Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) today announced that since January 20, 2025, it has seized 36,277 illegal crime guns and 2,317,999 rounds of ammunition from prohibited persons, gang members, and suppliers for transnational criminal organizations.
4,359 of these seized firearms were bound for Mexico, where they would have been used by violent drug cartels and gangs.  648,975 rounds of the seized ammunition were bound for Mexico, which averages to over 1,600 rounds per day…. Through advanced Crime Gun Intelligence (NIBIN, firearms tracing, and touch DNA), ATF partners with state and local law enforcement to investigate, identify, and prosecute violent offenders.  At the same time, we safeguard lawful commerce and uphold the Constitution. https://www.justice.gov/opa/pr/atf-seizes-thousands-illegal-firearms-bound-cartels-mexico 





5. 

APPENDIX

       LAWRENCE T. BENNETT, Esq.          4/5/2026 
       			Cell (513) 470-2744    lawrence.bennett@uc.edu    
                  
University of Cincinnati: Professor Emeritus (taught 2007 – 2024; promoted full Professor/Educator in 2019); former Program Chair, Fire Science & Emergency Management (2009 – 2024). Fall 2026 – teaching Interdisciplinary Studies for College of Arts & Science.
Cincinnati State: Adjunct Professor (2000 – current).
Law: Pro Bono attorney with the Pro Bono Partnership of Ohio (Aug. 2023 to present); former partner Katzman, Logan, Halper & Bennett (1997 – 2023); Vice President / Legal Counsel, Johnson & Hardin Company (1992 – 1997); Legal Counsel, GE Aviation (1979 -1992); Assistant U.S. Attorney, Wash. D.C. (1970 – 1979).
Fire & EMS: Ohio FF I/ EMT(B) (1980 – 2023) – parttime & volunteer:  Deerfield TWP FD, Madeira-Indian Hill FD, Montgomery Vol. Fire Department; SW Ohio Critical Incident Stress Management Team; Tri-State Peer Support Team; Greater Cincinnati Hazardous Material Unit.
Law Enforcement: Police Officer: Wash. D.C. Metro PD (1968-1970); U.S. Capitol PD (1964-1967).     
Education
Juris Doctor - Washington College of Law (1970); B.A. –  Pol. Science, American University (1967).
Textbooks / Other Publications
2026: FIRE & EMS LAW – LIBRARY RECENT CASE SUMMARIES:  Over 1,600 case summaries since 2018 from monthly newsletters (supplement my 2017 Textbook, Fire Service Law):  https://doi.org/10.7945/j6c2-q930

2026: FIRE & EMS - POLITICAL & LEGAL APPLICATIONS FOR EMERGENCY SERVICES (3 Author text for National Fire Academy / FESHE online course): https://doi.org/10.7945/av8d-c920
2026: 2026: FIRE & EMS – EMS POLITICAL & LEGAL APPLICATIONS FOR EMERGENCY MEDICAL SERVICES (4 Author text for National Fire Academy / FESHE online course): https://scholar.uc.edu/concern/documents/ht24wm15r?locale=en
2026: FIRE & EMS - CURRENT EVENTS & AMERICAN HISTORY:  https://doi.org/10.7945/0dwx-fc52
2026: INTERDISCIPLINARY STUDIES: Fire Service, Legal Issues, American History (new UC course starting Fall 2026): https://scholar.uc.edu/show/ks65hd707
2017: TEXTBOOK:  FIRE SERVICE LAW (Second Edition) (ISBN 978-1-4786-3397-6); Waveland Press: http://www.waveland.com/browse.php?t=708  (First Edition – Prentice Hall, 2008).
2006: CHIEF FIRE OFFICER’S DESK REFERENCE: Jones & Bartlett, Chap. 4: U.S. Legal System.

2005: FIRE & EMS LAW FOR OFFICERS: Fire Protection Publications, Okla. State: Employment Best Practices (2005); Safety (2004).

HOMELAND SECURITY TODAY – Contributor (with an Editor) 

April 20, 2026: 9/11 Litigation Is Building A New Legal Framework For Foreign Terrorist Accountability https://www.hstoday.us/subject-matter-areas/counterterrorism/9-11-litigation-is-building-a-new-legal-framework-for-foreign-terrorist-accountability/

Dec. 28, 2025: Supreme Court Blocks National Guard Deployment to Chicago, Restricts Presidential Power Under Title 10
https://www.hstoday.us/us-national-guard/column-supreme-court-blocks-national-guard-deployment-to-chicago-restricts-presidential-power-under-title-10/

Dec. 19, 2025: Federal Courts Continue to Block DHS and FEMA DEI Grant Conditions
Twin injunctions protect billions in emergency preparedness funding from diversity program compliance mandates 
https://www.hstoday.us/fema-dhs-federal-pages/column-federal-courts-block-dhs-and-fema-dei-grant-conditions/ 

Oct. 7, 2025: Federal Courts Block FEMA & DHS Immigration Grant Conditions, Safeguarding Billions in Emergency Preparedness Funds. 
https://www.hstoday.us/perspective/eyes-on-preparedness-federal-courts-block-fema-dhs-immigration-grant-conditions-safeguarding-billions-in-emergency-preparedness-funds/

September 24, 2025: EYES IN THE SKY: Do Cities Need Warrants for Drones? 
https://www.hstoday.us/subject-matter-areas/unmanned-vehicles/eyes-in-the-sky-do-cities-need-warrants-for-drones/

Public Service Activities  
· Pet Therapy – 11-yr old Lab, FRYE
Aug. 2023: FRYE was Featured in International Association of Fire Chiefs –Best Practices For Fire Service Canines (pages 37-38). https://www.iafc.org/docs/default-source/1vcos/amberribbonreport.pdf?sfvrsn=9b9a7e0c_4
FRYE is busy boy – visits:
City of Cincinnati Communications / 911 Dispatchers
Hamilton County Communications / 911 Dispatcher
Warren County Communications / 911 Dispatchers
Ronald McDonald House
Four Hospitals: Chris Hospital; Mercy-Anderson, Mercy -West, Mercy – Jewish Kenwood

· Blue Ash Protective Association – BOD: grants for fire & EMS special projects

· FBI Cincinnati – Citizens Academy (2022 – present); FBI Cincinnati InfraGard. 



    
	
	
	


Professor John M. Moschella, Ed.D., EFO
jmosch13@aol.com
Cell (781) 964-2652
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John Michael Moschella, Ed.D., EFO, is a three-decade career veteran of the Revere (Massachusetts) Fire Department, having attained the rank of Deputy Chief. During his tenure with the department, Deputy Moschella held positions as, Supervisor of Fire Prevention, Emergency Management Manager, and Group Commander. Currently, Adjunct Professor at Eastern Oregon University, he was formally Assistant Professor of the Practice at Embry-Riddle Aeronautical University (Daytona Beach, FL) in the Department of Security & Emergency Services. Previously, as Visiting Assistant Professor at Anna Maria College (Paxton, MA), he chaired the writing of over two dozen master’s thesis and taught over 94 courses, in addition to creating several courses, both online and onsite. Moschella holds a Master of Arts Degree in Fire Science and Administration from Anna Maria College and a Doctor of Education in Educational Leadership from Cambridge College. His dissertation examined a best practice graduate fire centric program. His findings were published in the United Kingdom and have been accepted by the Fire and Emergency Services Higher Education (FESHE) as the new model graduate program. In addition, he has been awarded graduate degrees in European Intellectual History from Salem State University and German/Jewish History at the University of Kansas. Previously, he studied Biblical Archaeology at Hebrew Union College in Israel and German History at Universität Friedrich Alexander, Erlangen, Germany on a Fulbright. Author of numerous fire-related publications in various journals, Moschella, has written on such fire related topics as: sensemaking, e-government, higher education in the fire service, firefighter safety, hazardous materials, building construction, private fire brigades, manhole emergency operations, and OSHA standards compliance. His most recent research concerned the possible effects of Vicarious Traumatization on fire service personnel. He has lectured in the UK and Malaysia, where he was the first American Firefighter to be invited there. Moschella co-wrote Massachusetts’ hazardous materials response training program. He is a frequent contributor to and former editorial board member of the International Fire Service Journal of Leadership and Management (Oklahoma State University). He also sits on the editorial board for the International Journal of Emergency Services (UK) and FIRE: Forum for International Research in Education. He holds several NFPA certifications and is a licensed social studies teacher (grades 7-12) in Massachusetts. He is a National Fire Academy Executive Fire Officer (EFO), and a member of the Institution of Fire Engineers and the National Fire Protection Association. Dr. Moschella was the first recipient of the National Fire Protection Association’s George D. Miller Award, in 2002.


Professor Steven Bardwell

	[image: ]
	Steven Bardwell
Program Director – Fire Science Administration,  M.S., EFO, CPM
Assistant Professor - M. A. Organizational Leadership 
WALDORF  UNIVERSITY   
Cell Phone 601.624.3777
106 S. 6th St. | Forest City, Iowa 50436
Waldorf.edu
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Steven Bardwell is a grateful and proud product of Starkville, MS (Stark Vegas).

His work experience is very diverse. Some of his career responsibilities range from public sanitation worker, firefighter/EMT, EMS supervisor, chief fire officer, fire/rescue instructor, and college professor (three universities). 

He has also worked as part of a state emergency response team and regional emergency response team. He has written courses, articles and delivered many presentations related to incident management, emergency management, organizational leadership, and personal development. 

He served as instructor chief and training coordinator for the Mississippi State Fire Academy. He developed and directed the delivery of many leadership and incident management courses for public safety personnel and private industry personnel. He developed and implemented the Designated Fire Chief program and the Designated Chief Fire Officer program.

Steven also serves as an instructor for FEMA/United States Department of Homeland Security/United States Fire Administration in Emmitsburg, MD. He has conducted training (leadership, incident management, and other courses) in 40+ states and on the National Fire Academy campus in Emmitsburg, MD. 


Education:
Senior Executive in State and Local Government
Harvard University

Master of Science in Executive Fire Service Leadership
Grand Canyon University

Bachelor of Science in Fire Prevention Technology
University of Memphis

Some additional training and educational accomplishments include Certified Advanced Rescue Specialist, Smoke Diver, Certified Public Manager, and Rope Rescue Specialist.

Hobbies
He enjoys gardening, playing basketball, fishing, camping, and swimming. 

Teaching Philosophy
Every class, every student, and every course assignment offer opportunities for students and the facilitator. There are many things that must be considered when facilitating learning. Some of these include personalities, learning styles, background, and talents. 

Advice for Learners
We are all students, whether we are currently enrolled in school or not. 
Think. Stay focused. Keep your blade (mind) sharp. Invest in self. Remember, learning is life-long. Whatever you accomplish, focus on contributing to your family, your department, your community, and beyond.
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Lawrence T. Bennett, Esq.

Professor – Educator Emeritus

Former Program Chair, Fire Science & Emergency Management

Cell 513-470-2744

Lawrence.bennett@uc.edu 



28 RECENT CASE REVIEWS 

UPDATING: 2017: TEXTBOOK:  FIRE SERVICE LAW (Second Edition) (ISBN 978-1-4786-3397-6); Waveland Press: http://www.waveland.com/browse.php?t=708



Chap. 1 – American Legal System, incl. Fire Codes, Investigations, Arson    

UT: TOWN COUNCIL – DID NOT APPROVE NEW CHIEF

KY: FF RESIDENCY – FDs CAN REQUIRE – NEED NEW LAW 

NJ: OLD TIRES – FIRE HAZARD - COMPANY SHUT DOWN 

Chap. 2 – Line Of Duty Death / Safety    

CT: RUN SMOKE – THREAT TO SHOOT FF - 14 MONTHS 			

Chap. 3 – Homeland Security, incl. Active Shooter, Cybersecurity, Immigration	

U.S. SUP. CT. – NAT. GUARD IN CHICAGO – NO DEPLOYMENT

NY: STATE DMV RECORDS – NON-DISCLOSURE TO ICE

DC: VENEZUELANS - DUE PROCESS HEARING – ONLINE

RI: DHS GRANTS – “SANCTUARY” STATES GET INJUNCTION

NJ: ACTING U.S. ATTY NOT CONFIRMED - DISQUALIFIED



Chap. 4 – Incident Command, incl. Training, Drones, Communications			

Chap. 5 – Emergency Vehicle Operations   	

LA: FF BAD DRIVING – NOT SUSP. WITHIN “60-DAY RULE”

TX: CHIEF MVA DRIVING TO WORK - CITY IMMUNITY 

					





Chap. 6 – Employment Litigation, incl. Work Comp., Age, Vet Rights	

	DE: BACK INJURY – “RECURRENCE” PRIOR AT ANOTHER FD

WV: FF R-WRIST – TRIPPED AMBULANCE – BENEFITS CONT



Chap. 7 – Sexual Harassment, incl. Pregnancy Discrimination, Gay Rights  			

Chap. 8 – Race / National Origin Discrimination  

OH: 47-YR BLACK - RESIGNED – DEFAMATION / FILED LATE		

Chap. 9 – Americans With Disabilities Act   

SC: MEDIC PTSD – DIDN’T INTERVIEW FOR BILLING JOB

					

[bookmark: _Hlk66807098]Chap. 10 – Family Medical Leave Act			   

Chap. 11 – Fair Labor Standards Act and Military Leave 					

Chap. 12 – Drug-Free Workplace, inc. Recovery 					

Chap. 13 – EMS, incl. Community Paramedicine, COVID-19	

IL: VICTIM DIED – MEDIC TELL JURY “EXCITED UTTERANCE” 

NY: NO TRANSPORT – PT AGREED WITH EMS – IMMUNITY 

NY: DISPATCH NOT TELL PT FIRST UNIT ALS – IMMUNITY

CA: AMR – WAS COUNTY EMS - ConFIRE WINS CONTRACT

UT: EMS CO. – SUES INSUR. CO. NOT PAYING STATE RATES

MI: DEFENDANT IMPERSONATED EMT / FOOTBALL – CHILD PORN

GA: AGITATED PT – VERSED / PRONE / DIED – QUAL IMMUN.

IL:  330 LB PATIENT – GURNEY FALL – QUAL. IMMUNITY 

	

Chap. 14 – Physical Fitness, incl. Heart Health 	 			

[bookmark: _Hlk145934314]Chap. 15 – Mental Health, incl. CISM, Peer Support, Pet Therapy  	 				

IL: CHICAGO FD – PASSED MENTAL FITNESS FOR DUTY 

Chap. 16 – Discipline, incl. Code of Ethics, Social Media, Hazing  

	CA: KOBE BRYANT CRASH – PHOTOS – NO RETALIATION 

FEMA: 13-DAY SUSP – PROFANITY – TENSION FEMALES  

IL: FF CONVICTED – ENTERED FALSE HRS 2 YRS - $17,000 

NY: FDNY – LOST COVID RELIGIOUS APPEAL – NO CASE



Chap. 17 – Arbitration, incl. Mediation, Labor Relations  				

Chap. 18 – Legislation, incl. Public Records					



OTHER ONLINE / FREE RESOURCES:

·  LEADERSHIP LESSONS IN LAW & AMERICAN HISTORY FOR FIRE & EMS https://doi.org/10.7945/av8d-c920  [for use in Fire & EMS Law classes and Fire Officer 1 classes]]

· FIRE & EMS LAW – RECENT CASE SUMMARIES:  Case summaries since 2018 from monthly newsletters: https://doi.org/10.7945/j6c2-q930  [8 years of case reviews] 

· FIRE & EMS LAW – CURRENT EVENTS: https://doi.org/10.7945/0dwx-fc52  [2 years of current events]

· EMS LAW – LEGAL, POLITICAL & REGULATORY ENVIRONMENT OF EMS: 

https://scholar.uc.edu/concern/documents/ht24wm15r?locale=en [for use in EMS law classes]



Chap. 1 – American Legal System, incl. Fire Codes, Investigations, Arson    



UT: TOWN COUNCIL – DID NOT APPROVE NEW CHIEF

On December 26, 2025, in Daniel N. Musser v. Town of Apple Valley, et al., the Court of Appeals of Utah held (3 to 0) that the trial court properly dismissed the lawsuit by the plaintiff seeking a severance payment of one year’s salary.  On November 4, 2021 he signed a contract to be Fire Chief and Police Chief, two days after the election of the new Mayor, Dina Mason Walters, who took office one month later.  According to his lawsuit: “In August 2021, Apple Valley’s mayor, Dale Beddo (‘Mayor Beddo’), contacted Plaintiff  and inquired whether Plaintiff would be interested in a position with Apple Valley as the police chief and fire chief…. Plaintiff informed Mayor Beddo that although Plaintiff had worked for the Colorado City Marshals Office for over six years, trained, and worked with the Colorado City Fire  Department, Plaintiff did not have any Fire Certifications.”  He then obtained the required certifications to be a Utah firefighter and police officer.  He apparently did not know that under a council-mayor form of government, Utah law required the advice and consent of the Council when appointing a department head. See Utah Code § 10-3b-202(1)(d)(ii).  The new Mayor, Ms. Walters, took office on January 3, 2022. A week later, she and a majority of the [5-member] Council sent Musser a letter terminating his employment. https://cases.justia.com/utah/court-of-appeals-published/2025-20241334-ca.pdf?ts=1766864394 



THE COURT HELD:  

“On November 2, 2021, [Dina Mason ] Walters was elected mayor of Apple Valley, with her term beginning in January 2022. Two days later, on November 4, 2021, Musser entered into the Contract with Apple Valley to employ him as the chief of its fire and police departments.  The mayor pro tem [temporary acting Mayor] signed on behalf of Apple Valley. Musser began his employment on November 11, 2021.



In response to concerns about the validity of the Contract and Musser's employment, the mayor pro tem presented the Council with a resolution (the Appointment Resolution) on December 2, 2021, to confirm Musser's appointment as the police and fire chief. Of the five Council members, only three voted on the Appointment Resolution, with two in favor and one against. The other two Council members were absent from the vote.



Walters took office on January 3, 2022. A week later, she and a majority of the Council sent Musser a letter terminating his employment, which gave several reasons for Musser's termination. As relevant to this appeal, the letter explained that Musser's termination was necessary because the Council ‘never approved or ratified’ the Contract.



***

In response to his termination, Musser filed a complaint against the Town alleging breach of the Contract because he was terminated ‘without notice’ and was not given the severance he was entitled to under the Contract. The Contract described reasonable and sufficient notice as ‘the greater of four (4) weeks or any minimum notice required by law’  and provided, ‘Upon any termination, by [Apple Valley], the employee will be entitled to one full year of compensation paid within 14 days of termination.’



***



The district court concluded that the Contract was null and void as an ultra vires act because Musser was hired without the advice and consent of the Council. Specifically, the district court concluded that the council-mayor form of government ‘allowed [Musser] to be hired as the head of [Apple Valley's] police and fire departments only with the advice and consent of the ... Council’ pursuant to Utah law. Because the Contract was ‘executed in violation of ... statute,’ it was ‘null and void as an ultra vires act.’



Musser does not challenge this conclusion by the district court. Rather, he asserts a number of arguments as to why the Contract is nonetheless enforceable, including that he had no knowledge of the relevant statutes and ordinances and that Apple Valley ratified the Contract by acquiescence. We find neither argument persuasive…. Thus, the mayor pro tem's apparent authority and Musser's lack of knowledge are irrelevant and cannot overcome the fact that the Contract was never approved by Apple Valley…. The district court did not err in concluding that the Contract was invalid, because the Council never gave its advice and consent as required by statute. Musser's arguments to the contrary are unavailing. Accordingly, we affirm the district court's grant of summary judgment in favor of the Town.”



Legal lesson learned: Before accepting new position as Fire Chief, you need to first meet with the incoming Mayor and Council members before signing the contract.



Note:  Read the plaintiff’s lawsuit; he apparently had been in discussions with Mayor Dale Beddo since August 2021 and took the necessary courses to be certified as a firefighter and police officer.  https://www.facebook.com/groups/336997465025309/posts/424479052943816/













Chap. 1 – American Legal System, incl. Fire Codes, Investigations, Arson    



KY: FF RESIDENCY – FDs CAN REQUIRE – NEED NEW LAW



On December 18, 2025, in Nathan Torain, et al. v. City of Paducah, the Kentuck Supreme Court held (6 to 1) that the City of Paducah, which has no ambulances and relies on private ambulance service to transport patients, may impose a residency requirement that firefighters to live within McCracken County (their ordinance has exception – can reside outside County if live within 45 minute response time of Station 4).  The state legislature was concerned about recruitment, particularly in rural areas has enacted a statute with following prohibition on residency. KRS 311A.027(1) states “No public agency, tax district, or other publicly funded emergency medical service first response provider or licensed ambulance service shall have a residence requirement for an employee of or volunteer for the organization.”  The Kentucky Supreme Court majority decision recognizes that many fire departments do have ambulances and suggests that Kentucky legislature clarify whether “fire & EMS” departments can impose a residency requirement.  The one Dissenting Justice would extend the residency statute to Paducah, which has five (5) fire stations, and one (1) private ambulance station, and all firefighters must be EMTs. 



THE COURT HELD:



“Paducah’s Ordinance § 2-304 states, ‘All members of the fire department hired after October 1, 1998, shall reside within McCracken County or within forty-five minutes of Station 4 as measured by a recognized mapping program . . . as a condition of their continued employment with the fire department of the city.’ 



***



The trial court found,



‘If Paducah firefighters were emergency medical service first responders only, or even if their primary duty were medical service first response providers, Torian’s argument may have merit. However, firefighters are firefighters first and emergency medical responders second. KRS 311A.027 was not intended to apply to firefighters. Firefighters’ duties are governed by KRS Chapter 95 which was does not preclude ordinances establishing residence requirements for firefighters. If the legislature had intended for this section to apply to firefighters it would have used the term ‘firefighter’ in the body of the subsection and would not have

placed the statute in a chapter dealing exclusively with emergency medical services.’

***

At first blush, this term would seem to encompass fire departments since they respond to emergencies; are first responders; and firefighters do, or at least are trained to, provide medical service when called. Reference to the regulations, however, demonstrates that

emergency medical first response services are exclusively understood in the context of ambulance services. Since Paducah Fire Department does not provide ambulance services it is not covered by KRS 311A.027(1).



***

The Paducah Fire Department does not maintain an ambulance and it does not  provide ambulance services.  [Footnote 8.] It is not a ‘medical first response agency’ under the regulations, therefore, we conclude it is not an ‘emergency medical first response provider’ under KRS 311A.027(1) since the two phrases are functionally equivalent.



Footnote 8: Paducah represented both in briefing and at oral argument that Paducah Fire Department does not operate an ambulance service. The only ambulance service in Paducah is a private company operated by the local hospitals. Torian has not denied this assertion nor produced evidence to the contrary.



	***



The amicus brief filed by Kentucky Professional Firefighters Association has also pointed out that several cities and counties maintain departments which combine both fire response and emergency medical services, such Winchester Fire and EMS, and Frankfort Fire and EMS.  Presumably it is these kinds of combined service departments that the parties were referring to by the term ‘fire-based EMS.’ Because any department which maintains an ambulance and provides ambulance services is subject to the applicable regulations, they are distinct from those fire departments which do not. We, therefore, do not think affirming the Court of Appeals is quite as broad as amici believes. 



In plain terms, this decision does not answer the question of whether combined service departments that function as both fire departments and EMS providers are subject to KRS

311A.027(1). We will not engage in dicta to provide a clue as to how that question

should be resolved. It exceeds the authority of this Court to fill gaps in the applicable legislation or regulations.



***

Nonetheless, the fact that there exists in this Commonwealth departments that combine both firefighting and emergency medical services, yet such combined departments are undefined in statutory or regulatory law, leaves them in a precarious state. We call upon the General Assembly to bring clarity to this situation; if not for the sake of the judiciary, then at least for the sake of the thousands of fire fighters in the Commonwealth who serve our communities. These men and women richly deserve, at the very least, to know

with certainty which statutes govern them. The General Assembly is quite capable of providing that certainty.”



DISSENT – Justice Michelle M. Keller 



“There are five (5) fire stations versus one (1) private ambulance station in Paducah. When a citizen of Paducah calls 911 for a non-fire related medical emergency, a firefighter responds and arrives, often before the private ambulance service. The firefighters administer medical aid, as they are trained to do. In essence, this makes them emergency medical service first response providers…. By both ordinance and function, Paducah’s fire department is a publicly funded emergency medical service first-response provider, its members trained, certified, and dispatched as initial medical responders.



***

Paducah cannot have it both ways. Paducah mandates that its firefighters maintain KBEMS medical responder certification precisely because they are the first to arrive at medical 911 scenes. This operational reality places the department squarely within the statute’s definition. It calls them ‘first responders’ for training, insurance, and dispatch purposes, yet denies them that same status when the legislature extends statutory protection.”



Legal lesson learned:  This decision will likely lead to further legislation to clarify residency requirements for “fire & EMS” departments.  



Note: Ohio Revised Code: Section 9.481 | Residency requirements prohibited for certain employees. https://codes.ohio.gov/ohio-revised-code/section-9.481 





“(2)(b) To ensure adequate response times by certain employees of political subdivisions to emergencies or disasters while ensuring that those employees generally are free to reside throughout the state, the electors of any political subdivision may file an initiative petition to submit a local law to the electorate, or the legislative authority of the political subdivision may adopt an ordinance or resolution, that requires any individual employed by that political subdivision, as a condition of employment, to reside either in the county where the political subdivision is located or in any adjacent county in this state.”



***



Cincinnati Fire Department has following residency requirements. “All members shall reside within Hamilton County, Ohio, or within any county that is adjacent to Hamilton County, Ohio, or within a 35-mile radius of CFD Headquarters, located at 430 Central Ave., Cincinnati, OH 45202.”  https://www.cincinnati-oh.gov/fire/recruiting/requirements-to-apply/ 









Chap. 1 – American Legal System, incl. Fire Codes, Investigations, Arson    



NJ: OLD TIRES – FIRE HAZARD - COMPANY SHUT DOWN 

On December 2, 2025, in Township of Gloucester v. Harry’s Tires, et al., the Superior Court of New Jersey, Appellate Division held (2 to 0) that the trial court properly denied the motion by Harry Lamplugh, owner of Harry’s Tires, to vacate the final judgment rendered 16 months prior and re-start the business.  Since 2017 the Township zoning officer has ordered the tires stored outside his two locations be removed. The Township's acting fire marshal certified that Harry's Tires received numerous notices of violation through June 28, 2021 and failed to pay a total of $16,558 in unpaid fines. On August 18, 2021 the Township had the tires removed from his principal place of business - removal costs of $34,043, including waste disposal fees of $17,015 from Magnus Environmental and manpower costs for the Township's employees of $17,028. The township filed a lawsuit on January18, 2022 and the Court on February 28, 2022 granted the Township a permanent injunction, preventing defendants from operating their tire businesses "at the two locations" and requiring defendants to pay damages of $50,601.  The Township

thereafter remediated defendants' properties for a second time. https://cases.justia.com/new-jersey/appellate-division-unpublished/2025-a-1179-23.pdf?ts=1765469961 



THE COURT HELD:



“ [Township’s acting fire marshal] certified that in November 2021, ‘the Township Fire Department responded to a fire at defendants' North Black Horse Pike location because a single tire had caught fire and ‘spread to some scrap lumber and a tree branch before it was extinguished.’ The officer attached a police report stating that ‘stacks of several hundred new and old tires’ enclosed the fire area, ‘making it a difficult area to access.’



***



The Township's emergency management coordinator certified that ‘[a]

fire from any of the Harry's Tires sites would pose a major environmental and

logistical nightmare for emergency responders.’



***

During argument, the … court noted the final judgment did not preclude defendants from leasing the properties or seeking approval for another use before the appropriate Township board. The second court also found that defendants offered no meritorious

defense to the Township's claims. Defendants never asserted they were ‘in

compliance’ with the Township's ordinances and had the required ‘licenses that

[they were] supposed to have.’"



Legal lesson learned: Storage of large amount of abandoned tires is a clear fire hazard. 





















Chap. 2 – Line Of Duty Death / Safety    



CT: RUN SMOKE – THREAT TO SHOOT FF - 14 MONTHS 

On December 23, 2025, in State of Connecticut v. David Valle, the Court of Appeals of Connecticut held (3 to 0) that jury properly found homeowner guilty of one count of threatening in the second degree, and one count of interfering with an officer, and two counts of cruelty to animals. The defendant “got right into [Captain’s] face’’ and said that the shed was his smokehouse, that he was smoking a deer inside of it, and that he would ‘put a bullet in every one of [the firefighters’] heads if [they] didn’t get off his property.’ https://cases.justia.com/connecticut/court-of-appeals/2025-ac46735.pdf?ts=1766582340

THE COURT HELD:

“On the evening of December 1, 2020, the Bridgeport Fire Department (fire department) was dispatched to the vicinity of Wayne Street following a report of smoke in the area. The responding firefighters noticed smoke coming from behind a stockade fence at 675

Wayne Street. Scott Boris, then a captain with the fire department, entered the property to investigate and saw a three-sided shed like structure aflame with smoke billowing from the top. When Boris opened the gate to the fence, a ‘‘tiny and frail,’’ ‘‘unhealthy looking’’ dog, later identified as Sheeba, ran toward him. Boris also noticed a kennel behind the shed with another unhealthy looking dog, later identified as Honey, locked inside. As the fire department was attempting to extinguish the fire, a man exited the residence and told Boris that he was burning wood and did not want the fire extinguished. Boris explained to the man that a Bridgeport city ordinance prohibited such fires and that the fire department was required to extinguish it. The man went back inside the house and Boris called the Bridgeport Police Department (police department) for assistance. A short time later, the same man came back outside and, now agitated and yelling, told Boris that the homeowner was on his way and wanted the fire department off the property.



Shortly thereafter, the defendant drove at a high rate of speed toward the residence, slammed on his brakes, jumped out of the vehicle, and charged toward the firefighters. The defendant ‘’got right into [Boris’] face’’’ and said that the shed was his smokehouse, that he was smoking a deer inside of it, and that he would ‘put a bullet in every one of [the firefighters’] heads if [they] didn’t get off his property.’ The defendant also attempted to pull the hose away from the firefighters as they attempted to extinguish the fire. While the confrontation between the defendant and the firefighters was ongoing, the police arrived and detained the defendant. During the ensuing investigation, Hiram Velez, a fire inspector for the city of Bridgeport, found three deceased dogs inside the shed amidst a pile of burned trash and other debris. 



***



On July 14, 2023, the court imposed a total effective sentence of 1456 days of incarceration, execution suspended after fourteen months, followed by three years of probation. This appeal followed.” 

Legal lesson learned: FD Captain wisely called police when the resident became belligerent; when the owner of home threatened to shot firefighters, police were there to make a prompt arrest.  

Note:  The trial court judge dismissed some counts at close of prosecution’s case.  “The defendant argued that it was undisputed that he was not on the property when the fire was discovered and that there was not sufficient evidence to support a finding beyond a reasonable doubt that he started the fire or that he had any connection to the three deceased dogs that were found in the shed.”  All the photos and other exhibits were provided to jury.  Defense failed to object to specific evidence being excluded. 







Chap. 3 – Homeland Security, incl. Active Shooter, Cybersecurity, Immigration



U.S. SUP. CT. – NAT. GUARD IN CHICAGO – NO DEPLOYMENT



On December 23, 2025, in Donald J. Trump, President of the United States, et al. v. Illinois, et al., the United States Supreme Court (6 to 3) issued on its “emergency docket” an Order denying the U.S. Government’s application for a stay of temporary injunction issued by U.S. District Court in Chicago.  In a lawsuit brought by the State of Illinois, the District Court judge (upheld by 3-judge panel of 7th Circuit) stopped deployment of Illinois and Texas National Guard members. On October 4, 2025, the President called 300 members of the Illinois National Guard into active federal service under Title 10 to protect federal personnel and property in and near Chicago, and the next day called up Texas National Guard.  Guard members sign up for duty under a dual-enlistment structure, with three different active operational statuses: state active duty, federal active duty under Title 10 of the U.S. Code, and full-time duty under Title 32 of the U.S. Code.  Guard members in Title 32 status have performed missions such as disaster relief, border security operations, airport security after the September 11th attacks, and COVID-19 response efforts.  https://www.supremecourt.gov/opinions/25pdf/25a443_ba7d.pdf



THE COURT HELD: 



“We conclude that the term “regular forces” in §12406(3) likely refers to the regular forces of the United States military. This interpretation means that to call the Guard into

active federal service under §12406(3), the President must be ‘unable’ with the regular military ‘to execute the laws of the United States.’ Because the statute requires an 

assessment of the military’s ability to execute the laws, it likely applies only where the military could legally execute the laws. Such circumstances are exceptional: Under the Posse Comitatus Act, the military is prohibited from ‘execut[ing] the laws’ ‘except in cases and under circumstances expressly authorized by the Constitution or Act of Congress.’ 18 U. S. C. §1385. So before the President can federalize the Guard under §12406(3), he likely must have statutory or constitutional authority to execute the laws with the regular military and must be ‘unable’ with those forces to perform that function.’”  

 

Legal lessons learned: Federal District Court judges in LA and Portland, Oregon have issued injunctions similar to Chicago. 



Note:  In Washington, D.C., the Guard from several states were activated under Title 32; a District Court judge’s injunction was stayed by the D.C. Circuit on Dec. 17, 2025.  https://storage.courtlistener.com/recap/gov.uscourts.cadc.42631/gov.uscourts.cadc.42631.1208806141.0.pdf 



See also Professor Bennett’s article in Homeland Security Today:

Dec. 28, 1995: Supreme Court Blocks National Guard Deployment to Chicago, Restricts Presidential Power Under Title 10. Landmark ruling reshapes federal authority and strengthens governors’ control over National Guard deployments. https://www.hstoday.us/us-national-guard/column-supreme-court-blocks-national-guard-deployment-to-chicago-restricts-presidential-power-under-title-10/ 

Other articles in Homeland Security Today: 



Dec. 19, 2025: Federal Courts Continue to Block DHS and FEMA DEI Grant Conditions. Twin injunctions protect billions in emergency preparedness funding from diversity program compliance mandates.  https://www.hstoday.us/fema-dhs-federal-pages/column-federal-courts-block-dhs-and-fema-dei-grant-conditions/



Oct. 7, 2025: Federal Courts Block FEMA & DHS Immigration Grant Conditions, Safeguarding Billions in Emergency Preparedness Funds. Decisions impact disaster relief, firefighter assistance, cybersecurity, and counterterrorism grants administered through FEMA and DHS.    https://www.hstoday.us/perspective/eyes-on-preparedness-federal-courts-block-fema-dhs-immigration-grant-conditions-safeguarding-billions-in-emergency-preparedness-funds/



September 24, 2025: EYES IN THE SKY: Do Cities Need Warrants for Drones?

How recent federal court decisions are reshaping municipal drone enforcement for cannabis enforcement and illegal land use investigations

https://www.hstoday.us/subject-matter-areas/unmanned-vehicles/eyes-in-the-sky-do-cities-need-warrants-for-drones/ 





Chap. 3 – Homeland Security, incl. Active Shooter, Cybersecurity, Immigration



NY: STATE DMV RECORDS – NON-DISCLOSURE TO ICE

On December 23, 2025, in United States of America v. State of New York, et al., U.S. District Court Judge Anne M. Nardacci, United States District Court for Norther District of New York dismissed U.S. Government’s February 12, 2025 lawsuit challenging the non-disclosure provisions in the State’s “Green Light Law.”  file:///C:/Users/lawre/AppData/Local/Temp/b5802e07-d751-4662-84c4-4e8fac5cbeec_Westlaw%20-%20WestClip%20Bennett%20--%20Newsletter%20Cases%20(009).zip.eec/08%20-%20United%20States%20v%20State.pdf 



THE COURT HELD:



“The sum of Plaintiff's contentions with respect to conflict preemption is that it could be easier to enforce federal immigration priorities if federal authorities had unfettered access to New York State's DMV information….. 



Numerous other courts have also addressed arguments of this type…. Congress may have hoped or expected that States would cooperate with any requests from the Attorney General.... But Illinois and the other States are not bound by that hope or expectation.... It would make no sense to hold that a federal statute premised on State cooperation preempts a state law withholding that cooperation. The [challenged state law] is not invalid as a matter of field or conflict preemption.”); United States v. California, 921 F.3d 865, 888 (9th Cir. 2019) (“The district court concluded that this frustration does not constitute obstacle preemption: ‘California's decision not to assist federal immigration enforcement in its endeavors is not an ‘obstacle’ to that enforcement effort. [The United States’] argument that [the challenged state laws] makes immigration enforcement far more burdensome begs the question: more burdensome than what? The laws make enforcement more burdensome than it would be if state and local law enforcement provided immigration officers with their assistance. But refusing to help is not the same as impeding. If such were the rule, obstacle preemption could be used to commandeer state resources and subvert Tenth Amendment principles.’ ... We agree.”) (first alteration in original) (quoting United States v. California, 314 F. Supp. 3d 1077, 1104 (E.D. Cal. 2018)).”



Legal lesson learned:  No Congressional statute requiring states to ICE access to DMV records. 



	Note: ICE can obtain DMV records pursuant to a search warrant.



“12. (a) Except as required for the commissioner to issue or renew a
driver's license or learner's permit that meets federal standards for
identification, as necessary for an individual seeking acceptance into a
trusted traveler program, or to facilitate vehicle imports and/or
exports, the commissioner, and any agent or employee of the
commissioner, shall not disclose or make accessible in any manner
records or information that he or she maintains, to any agency that
primarily enforces immigration law or to any employee or agent of such
agency, unless the commissioner is presented with a lawful court order
or judicial warrant signed by a judge appointed pursuant to article III
of the United States constitution. Upon receiving a request for such
records or information from an agency that primarily enforces
immigration law, the commissioner shall, no later than three days after
such request, notify the individual about whom such information was
requested, informing such individual of the request and the identity of
the agency that made such request.” https://www.nysenate.gov/legislation/laws/VAT/201 





Chap. 3 – Homeland Security, incl. Active Shooter, Cybersecurity, Immigration





NY: STATE DMV RECORDS – NON-DISCLOSURE TO ICE

On December 23, 2025, in United States of America v. State of New York, et al., U.S. District Court Judge Anne M. Nardacci, United States District Court for Norther District of New York dismissed U.S. Government’s February 12, 2025 lawsuit challenging the non-disclosure provisions in the State’s “Green Light Law.”  file:///C:/Users/lawre/AppData/Local/Temp/b5802e07-d751-4662-84c4-4e8fac5cbeec_Westlaw%20-%20WestClip%20Bennett%20--%20Newsletter%20Cases%20(009).zip.eec/08%20-%20United%20States%20v%20State.pdf 



THE COURT HELD:



“The sum of Plaintiff's contentions with respect to conflict preemption is that it could be easier to enforce federal immigration priorities if federal authorities had unfettered access to New York State's DMV information….. 



Numerous other courts have also addressed arguments of this type…. Congress may have hoped or expected that States would cooperate with any requests from the Attorney General.... But Illinois and the other States are not bound by that hope or expectation.... It would make no sense to hold that a federal statute premised on State cooperation preempts a state law withholding that cooperation. The [challenged state law] is not invalid as a matter of field or conflict preemption.”); United States v. California, 921 F.3d 865, 888 (9th Cir. 2019) (“The district court concluded that this frustration does not constitute obstacle preemption: ‘California's decision not to assist federal immigration enforcement in its endeavors is not an ‘obstacle’ to that enforcement effort. [The United States’] argument that [the challenged state laws] makes immigration enforcement far more burdensome begs the question: more burdensome than what? The laws make enforcement more burdensome than it would be if state and local law enforcement provided immigration officers with their assistance. But refusing to help is not the same as impeding. If such were the rule, obstacle preemption could be used to commandeer state resources and subvert Tenth Amendment principles.’ ... We agree.”) (first alteration in original) (quoting United States v. California, 314 F. Supp. 3d 1077, 1104 (E.D. Cal. 2018)).”



Legal lesson learned:  No Congressional statute requiring states to ICE access to DMV records. 



	Note: ICE can obtain DMV records pursuant to a search warrant.



“12. (a) Except as required for the commissioner to issue or renew a
driver's license or learner's permit that meets federal standards for
identification, as necessary for an individual seeking acceptance into a
trusted traveler program, or to facilitate vehicle imports and/or
exports, the commissioner, and any agent or employee of the
commissioner, shall not disclose or make accessible in any manner
records or information that he or she maintains, to any agency that
primarily enforces immigration law or to any employee or agent of such
agency, unless the commissioner is presented with a lawful court order
or judicial warrant signed by a judge appointed pursuant to article III
of the United States constitution. Upon receiving a request for such
records or information from an agency that primarily enforces
immigration law, the commissioner shall, no later than three days after
such request, notify the individual about whom such information was
requested, informing such individual of the request and the identity of
the agency that made such request.” https://www.nysenate.gov/legislation/laws/VAT/201 









Chap. 3 – Homeland Security, incl. Active Shooter, Cybersecurity, Immigration



DC: VENEZUELANS - DUE PROCESS HEARING - ONLINE



On December 22, 2025, in J.G.G., et al. v, Donald Trump, U.S. Chief District Court Judge James E. Boasberg issued a preliminary injunction so that 252 Venezuelans who were flown to El Salvador on March 15, 2025, and then on July 18 released to Venezuela, can have a habeas corpus hearing. In exchange, Venezuela released ten U.S. nationals, as well as eighty Venezuelan political prisoners.  https://www.casemine.com/judgement/us/694a977ac92f54bb3c63226d 



THE COURT HELD:



“The Government could also theoretically offer Plaintiffs a hearing without returning them to the United States so long as such hearing satisfied the requirements of due process.” 



Legal Lesson Learned: The District Court is following the important “emergency docket” ruling by U.S. Supreme Court on April 7, 2025.  



	Note:  The U.S, Supreme Court held: 

“AEA  [Alien Enemies Act] detainees must receive notice after the date of this order that they are subject to removal under the Act. The notice must be afforded within a reasonable time and in such a manner as will allow them to actually seek habeas relief in the proper venue before such removal occurs.”  https://www.supremecourt.gov/opinions/24pdf/24a931_2c83.pdf





Chap. 3 – Homeland Security, incl. Active Shooter, Cybersecurity, Immigration



RI: DHS GRANTS – “SANCTUARY” STATES GET INJUNCTION

On December 22, 2025, in State of Illinois, et al. v. Kristi Noem, Secretary of the Department of Homeland Security, U.S. District Court Judge Mary S. McElroy, United States District Court for District of Rhode Island, granted the plaintiff states’ motion for summary judgment, finding violation of the Administrative Procedure Act.  DHS in September 2025 issued award letters to state governments indicating that hundreds of millions of dollars of anticipated awards to so-called “sanctuary jurisdictions” were being reallocated to other jurisdictions. Twelve States and the District of Columbia sued, challenging both that reallocation itself and related decisions by DHS. https://ecf.rid.uscourts.gov/cgi-bin/show_public_doc?2025cv0495-53



THE COURT HELD:



“In the wake of the September 11 terrorist attacks, Congress authorized the 

Homeland Security Grant Program (‘HSGP’) to strengthen national security through

grant funding to state, local, tribal, and territorial governments…. HSGP includes three grant programs: the State Homeland Security Grant Program (‘SHSP’), the Urban Area

Security Initiative (‘UASI’), and Operation Stonegarden [Border response]…. Since the beginning of the current administration, the executive branch has repeatedly sought to tie federal grant funding for programs like HSGP to state and local governments’ assistance with federal immigration enforcement. On January 20, 2025, President Trump issued an executive order directing DHS to ‘ensure that so-called ‘sanctuary’ jurisdictions . . . do not receive access to Federal funds.’ Exec. Order No. 14159, § 17, 90 Fed. Reg. 8443, 8446 (Jan. 20, 2025)…. On September 27, Defendants sent States HSGP final award letters reflecting

massive funding reallocations from Plaintiffs to other jurisdictions…. In total, the difference in target allocations from the August 1 NOFO [notice of funding opportunity] and the final awards amounted to cuts of over $240 million to Plaintiffs…. And Defendants provide no substantive, contemporaneous justification whatsoever for the funding changes that took place between the DHS Directive and the final award letters, i.e., the round-number increases in awards to favored jurisdictions. Defendants’ failure to do so further renders the Reallocation Decision arbitrary and capricious.” 

Legal lesson learned: Can’t punish sanctuary states and cities by reducing DHS grants. 



Chap. 3 – Homeland Security, incl. Active Shooter, Cybersecurity, Immigration



NJ: ACTING U.S. ATTY NOT CONFIRMED - DISQUALIFIED

On December 1, 2025, in United States v. Julien Giraud, Jr. et al. the U.S. Court of Appeals for Third Circuit (Philadelphia) held that Alina Habba, who was appointed Acting U.S. Attorney for the District of New Jersey, was properly removed by order of U.S. District Court since she was not confirmed by the Senate within 120 days of replacing the resigned U.S. Attorney.   Two indicted criminal defendants were denied motions to dismiss their indictments.  https://cases.justia.com/federal/appellate-courts/ca3/25-2635/25-2635-2025-12-01.pdf?ts=1764612050 



THE COURT HELD:



“On March 3, under the new presidential administration, Attorney General Pamela Bondi appointed John Giordano as Interim U.S. Attorney for New Jersey pursuant to 28 U.S.C. § 546(a). Giordano resigned three weeks later, at which time the Attorney General appointed Alina Habba as Interim U.S. Attorney, also pursuant to § 546(a). Habba was sworn in on March 28. On June 30, President Donald Trump nominated her for the permanent role. The Senate never acted on the nomination. 



As § 546’s 120-day deadline approached, the United States District Court for the District of New Jersey issued a standing order pursuant to 28 U.S.C. § 546(d) providing that

Desiree Grace—the First Assistant U.S. Attorney at the time— would be Interim U.S. Attorney effective upon the expiration of Habba’s 120-day term under § 546.1 In response, the Department of Justice terminated Grace’s employment…. 



Then on July 2, the Trump administration took several steps: (1) the President withdrew Habba’s nomination for U.S. Attorney; (2) Habba resigned as Interim U.S. Attorney; (3) the Attorney General issued an order appointing Habba as ‘Special Attorney’ to the Attorney General, accompanied by a letter authorizing Habba to conduct ‘any kind of legal proceedings … which United States Attorneys are authorized to conduct’ pursuant to 28 U.S.C. § 515, App. 161–62, 165; and (4) in the same order, the Attorney General also designated Habba as First Assistant U.S. Attorney, which purported to mean that Habba automatically became Acting U.S. Attorney pursuant to the FVRA [Federal Vacancies Reform Act], 5 U.S.C. § 3345(a)(1)….



Habba is not the Acting U.S. Attorney for the District of New Jersey by virtue of her appointment as First Assistant U.S. Attorney because only the first assistant in place at the time the vacancy arises automatically assumes the functions and duties of the office under the FVRA. Additionally, because Habba was nominated for the vacant U.S. Attorney position, the FVRA’s nomination bar prevents her from assuming the role of Acting U.S. Attorney. Finally, the Attorney General’s delegation of all the powers of a U.S. Attorney to Habba is prohibited by the FVRA’s exclusivity provision. Therefore, we

will affirm the District Court’s disqualification order.” 



Legal lesson learned:  The U.S. Attorney for New Jersey has a critical responsibility, thereby requiring Senate confirmation – the District Court and the 3rd Circuit had no patience with breaches of the appointment process. 











Chap. 5 – Emergency Vehicle Operations   

LA: FF BAD DRIVING – NOT SUSP. WITHIN “60-DAY RULE”

On December 15, 2025, in Chase Bruner v. New Orleans Fire Department, the Court of Appeals of Louisiana, Fourth Circuit held (3 to 0) that the city’s Civil Service Commission properly set aside six-day suspension because the NOFD failed to comply with sixty-day investigatory timeline in the Firefighter Bill of Rights.  The bad driving occurred April 11, 2024. On April 18, Major Figueroa-Camps reviewed the video of the EMS vehicles and forwarded it to Chief Keller, who on April 19 notified NOFD of the incident.   The Civil Service Commission stated the 60-day clock started on April 19.  The 60-days ended June 19, 2024, but Mr. Brunner was issued his suspension letter on June 21.  https://cases.justia.com/louisiana/fourth-circuit-court-of-appeal/2025-2025-ca-0386.pdf?ts=1765847814 

THE COURT HELD:

“On April 11, 2024, Mr. Bruner had an overtime shift as an ambulance driver for New Orleans Emergency Medical Services (‘EMS’). During his shift, Mr. Bruner violated multiple traffic laws, specifically, racing another ambulance, excessive speeding and driving on the wrong side of the street. The EMS in-vehicle camera system flagged a sudden brake event, prompting EMS Major Gerardo Figueroa-Camps (‘Major Figueroa-Camps’) to review and send the full video footage to EMS Deputy Chief Chris Keller (‘Chief Keller’) on April 18 2024, and [on April 19] Chief Keller emailed NOFD about Mr. Bruner’s traffic violations.



***

On June 21, 2024, NOFD Superintendent Roman Nelson issued a letter to Mr. Bruner informing him that he was charged for violating NOFD Rule RR5, which requires compliance with City of New Orleans policies, specifically CAO Policy 5(R) concerning driving standards. The letter further stated that Mr. Bruner would be suspended for six hours.



***

Mr. Bruner appealed his suspension to the Civil Service Commission. A hearing took place on November 15, 2024. On May 8, 2025, the Commission granted Mr. Bruner’s appeal and ordered NOFD to reimburse Mr. Bruner for all lost wages and emoluments of employment from his six-hour suspension. The Commission found that NOFD failed to comply with sixty-day investigatory timeline in the Firefighter Bill of Rights. 





[Louisiana Revised Statute 33:2181, known as the Firefighters Bill of Rights],

provides ‘[a]ny investigation of a fire employee which is conducted pursuant to this Subpart shall be completed within sixty days, including the conducting of any pre-disciplinary hearing or conference.’ La. R.S. 33:2186(A). The fire department may petition the governing authority for an extension of time in which to complete its investigation upon a showing of good cause. La. R.S. 33:2186(B).” 



***



The NOFD argues that the Commission’s finding was erroneous because it undermines this Court’s decision in Pitre v. Dep’t of Fire, 2021-0632 (La. App. 4 Cir. 2022), 338 So.3d 70 regarding when an investigation commences…. In Pitre, a firefighter was charged with making false statements during a formal investigation regarding another employee’s worker’s compensation claim. The NOFD sent a notification letter to the firefighter on July 8, 2020 and the firefighter was terminated on September 28, 2020…. 

NOFD received an enhanced video footage of the firefighter’s actions on August 7, 2020….  NOFD argued that the investigation into the firefighter did not commence until August 7, 2020…. This Court found that the investigation commenced on July 8, 2020, when NOFD conducted an interrogation, not an initial inquiry. Specifically, the

notification letter was issued to the firefighter detailing that he would be interviewed in connection with an investigation for violation of the NOFD Rules and Regulations. 



***



We do not find that the Commission’s decision undermines this Court’s decision in Pitre. The facts in Pitre, are distinguishable, as the investigation into the firefighter began when NOFD made more than an initial inquiry into the firefighter’s misconduct by conducting a formal interview. Here, we find that the investigation into Mr. Bruner commenced on April 19, 2024, when NOFD was informed of Mr. Bruner’s misconduct and requested, and received evidence of his misconduct on the same date.”



Legal lesson learned:  The 60-day rule can lead to confusion; be helpful if a FD policy could give specific guidance. 





Chap. 5 – Emergency Vehicle Operations   

TX: CHIEF MVA DRIVING TO WORK - CITY IMMUNITY 



On December 9, 2025, in City of Houston v. Annie Gutierrez, et al., the Court of Appeals of Texas, Fourteenth District held that trial court should have dismissed the city; under the State’s tort claims act, municipalities wave their governmental immunity for motor vehicle accidents in the performance of employee’s duties.  Under the “coming and going” rule, employees driving to work are not in the performance of their duties.  https://cases.justia.com/texas/fourteenth-court-of-appeals/2025-14-24-00811-cv.pdf?ts=1765287556 

THE COURT HELD:

“At approximately 5:30 a.m. one morning, a Chevrolet Silverado truck struck

the back of a car in a left-hand-turn lane on Westpark Drive in Houston. City of

Houston Fire Chief Mark Griffiths was the driver of the truck, which the City owned.

Appellees sued the City alleging personal injuries from the collision. Appellees

alleged Griffiths drove negligently while in the course and scope of his City

employment at the time of the collision, and thus, the City’s immunity was waived

under the Texas Torts Claims Act (“TTCA”). See Tex. Civ. Prac. & Rem. Code

Ann. § 101.021(1).



The City’s evidence showed that when this accident occurred, Griffiths was

driving from his home. Griffiths was about ten minutes away from the fire station,

but planned to go to the gym, then to work. Griffiths was wearing his gym clothes

at the time of the accident. Griffiths testified his normal routine was to go to the

gym, work out, then put on his uniform and then start work.



Griffiths’s work hours were 6:00 a.m. to 4:00 p.m., Tuesdays through Fridays.

Griffiths’s work duties did not include responding to emergencies. Griffiths

described his work as training firefighters and quality assurance of incoming calls

and complaints.

***

This Court recently summarized the coming-and-going rule as follows: 

Under the coming-and-going rule, an ‘employee is generally not acting within the scope of [her] employment when traveling to and from work.’  Painter v. Amerimex Drilling I, Ltd., 561 S.W.3d 125, 136 (Tex. 2018). The coming-and-going rule reflects that an accident while traveling to and from work does not generally arise from a person’s

employment but instead from the risks and hazards inherent to the driving public. Smith v. Tex. Emp. Ins. Ass’n, 105 S.W.2d 192, 193 (Tex. [Comm’n Op.] 1937); see Cameron Int’l Corp. v. Martinez, 662 S.W.3d 373, 376 (Tex. 2022). ‘Such travel hazards do not arise out of the business of an employer; thus, the law does not hold the employer

liable for injuries resulting from engaging in these risks.’ Cameron, 662 S.W.3d at 376.”



Legal lesson learned: The motorist may pursue litigation against the Chief in his personal capacity, but not the city. 







Chap. 6 – Employment Litigation, incl. Work Comp., Age, Vet Rights



DE: BACK INJURY – “RECURRENCE” PRIOR AT ANOTHER FD

On December 4, 2025, in Corey Ferrell v. City of Wilmington, the Supreme Court of Delaware held (3 to 0) that Wilmington Fire Department had no workers comp liability for 2023 incident, where the firefighter injured his back carrying two high-rise packs (second was for his officer) up high-rise, since this was a “recurrence” of a 2015 claim settled with the Belvedere Fire Department where he worked on part-time basis. https://cases.justia.com/delaware/supreme-court/2025-152-2025.pdf?ts=1764862317 

THE COURT HELD:

“Ultimately, the Board concluded that the 2023 incident was a recurrence of the injury that Ferrell sustained in 2015. In reaching that conclusion, the Board placed significant weight on Dr. Matz’s opinion and testimony. The Board found that the 2023 incident did not aggravate the 2015 injury and did not cause a new, separately compensable injury to Ferrell. The Board agreed with Dr. Matz that a comparison of Ferrell’s MRIs showed the expected progression of spinal deterioration from the 2015 injury, and the Board found that the act of walking up the stairs carrying the high-rise packs was not enough to create a ‘genuine intervening event.’ The Board therefore held that liability for the 2023 incident would remain under the 2015 claim and denied Ferrell’s petition for workers’ compensation coverage from Wilmington FD.



***

The Board heard contrasting medical opinions from Dr. Tucker and Dr. Matz, both of whom relied on their physical evaluations of Ferrell and their comparisons of his 2015 and 2023 MRIs.



***

Dr. Matz is an orthopedic surgeon whom the Board found credible. In Dr. Matz’s opinion, the results of Ferrell’s MRIs showed that his condition was degenerative, not acute, and ‘the sort of progression that you would expect with the natural aging process.’ The Board agreed that the MRIs—performed eight years apart—may have shown some worsening in Ferrell’s condition, but the progression was expected. The Board accepted Dr. Matz’s expert opinion that Ferrell’s condition was degenerative and a ‘slowly progressive thoracic disc disease.’”



Legal lesson learned: Since the firefighter had settled his 2015 claim, he had no workers comp coverage for the 2023 claim. 



Note: The Court wrote: “In 2018, Ferrell accepted a commutation of the 2015 claim with Belvedere’s workers’ compensation insurance carrier. The commutation globally resolved the claim and released the insurer from further liability with respect to the injury.”





Chap. 6 – Employment Litigation, incl. Work Comp., Age, Vet Rights





WV: FF R-WRIST – TRIPPED AMBULANCE – BENEFITS CONT

On December 4, 2025, in City of Wheeling v. David Gilbert, the West Virginia Intermediate Court of Appeals held (3 to 0) that the Worker’s Comp Board properly reversed the hearing officer who closed the claim on November 5, 2024.  He is entitled to continued coverage for his December 1, 2023 injury of his right wrist when he tripped and caught himself while getting into an ambulance. https://www.courtswv.gov/sites/default/pubfilesmnt/2025-12/25-ICA-222_MD.pdf 

THE COURT HELD: 

“Mr. Gilbert had not worked since June 2, 2024.



***

On July 31, 2024, the claim administrator issued an order denying the addition of

scapholunate instability of the right wrist and scapholunate ligament tear of the right wrist as compensable conditions of the claim. Mr. Gilbert protested this claim.



***

Mr. Gilbert was evaluated by Joseph Grady II, M.D., on September 6, 2024. Mr. Gilbert reported pain and a shifting sensation within the radial aspect of the right wrist. Dr. Grady noted that Mr. Gilbert had not worked since June 2, 2024. The assessment was right wrist pain with demonstrated right scapholunate ligament tear on direct visualization during arthroscopic examination. Dr. Grady opined that the right wrist sprain that occurred with the initial injury had resolved, and Mr. Gilbert had reached maximum medical improvement (‘MMI’) for the compensable injury. Dr. Grady further opined that Mr.

Gilbert would have difficulty working full duty at his regular job because of the right-hand pain and weakness, which Dr. Grady attributed to the non compensable scapholunate ligament tear.



***



Mr. Gilbert underwent a scapholunate ligament reconstruction, with tendon graft

and internal brace augmentation of the right wrist on September 12, 2024. The post-

operative diagnosis was a complete tear of the scapholunate ligament of the right wrist.



***



On September 30, 2024, the claim administrator issued an order suspending Mr.

Gilbert’s TTD benefits based upon Dr. Grady’s finding of MMI. On November 5, 2024,

the claim administrator issued an order closing the claim for TTD benefits. Mr. Gilbert

protested this order.



***



Upon review, we conclude that the Board was not clearly wrong in finding that the

closure of the claim for TTD benefits was premature and improper. We note that TTD

payments are payable during an injured worker’s recovery period after a compensable

injury. Pursuant to West Virginia Code § 23-4-7a, TTD benefits are not payable once an

injured worker reaches MMI, is released to return to work, or actually returns to work.

Upon review, we conclude that the Board was not clearly wrong in finding that the evidence established that the closing of the claim for TTD benefits on November 5, 2024, was premature. “



Legal lesson learned:  Another “battle of the experts.”  Nice to read that the firefighter will have continuing coverage until he reaches MMI (Maximum Medical Improvement). 











Chap. 8 – Race / National Origin Discrimination  

OH: 47-YR BLACK - RESIGNED – DEFAMATION / FILED LATE

On December 15, 2025, in Christian Baccus v. City of Columbus Division of Fire, U.S. District Court Judge Edmund A. Sargus, United States District Court, S.D. Ohio, Eastern Division, as recommended in a Report and Recommendation by U.S. Magistrate Judge Kimberly A. Jolson,  granted the City’s partial motion to dismiss his claims of defamation by training officers. Under Ohio law, an action for libel and slander must be brought “within one year after the cause of action accrued.” Ohio Revised Code § 2305.11(A).  He resigned on March 14, 2024, and his pro se [no attorney] lawsuit was not filed until June 30, 2025.  https://public.fastcase.com/Jhe1Qn%2BmJndQYQU6z%2FeNm77nYWugAlzsBoxNmmqkM3E6Q88Vkqy0VZ5SiNrQruK%2B?utm_medium=email&_hsenc=p2ANqtz-9AvFND94NtmZ3W9IwgKnyu4_gZwqiYmIH5_4QpXW_NHE8WVWhb5SJK4Whyo4GFBslMpA9EnrqLvXRYy- 

THE COURT HELD:

“This case is about discrimination Plaintiff Christian Baccus allegedly experienced at the hands of the City of Columbus, Division of Fire (the “City”). As told by his pro se Amended Complaint, Plaintiff-a Black, 47-year-old man-was employed by the City as a firefighter in ‘Recruit Class #119.’

***

Though not completely clear, it seems that during Fire Assignments, Plaintiff was disciplined by his superiors for aspects of his practical performance…. He also experienced ‘ridicule’ at the hands of one of his instructors, and he alleges his superiors ‘lied’ about him on evaluations and elsewhere…. Then on March 14, 2024, the City gave Plaintiff the ‘option to resign or be terminated.’ … Initially Plaintiff opted for termination, but he later ‘changed [his] decision to resign.’ … Plaintiff further claims that other recruits who were white or women were not treated similarly….. For some, the City authorized additional training; and for others, the City allowed enrollment in other recruit classes…. Plaintiff also says he was ‘treated differently’ because of his age…. Finally, Plaintiff alleges that the City's firefighter recruit evaluation methods are subjective and result in Black male recruits being dismissed at a higher rate than white or female recruits.

***

Ultimately, though, the Undersigned need not designate the exact day any of the allegedly defamatory statements happened. As stated, Ohio law is clear that an action for defamation must be brought within one year after the cause of action accrued, and the general rule is the statute of limitations begins to run when the defendant first speaks or publishes the allegedly defamatory words. See Ohio Revised Code § 2305.11(A); Haas, 2024 WL 3925724, at *3.

***

Taken together, this means that Plaintiff's Amended Complaint may assert defamation claims only for statements spoken or published on or after June 30, 2024-within one year of when he initiated this action. Any prior claims are time-barred.”

Legal lesson learned:  The defamation claims are dismissed; pretrial discovery may now proceed on the race and age claims. 

 









Chap. 9 – Americans With Disabilities Act



SC: MEDIC PTSD – DIDN’T INTERVIEW FOR BILLING JOB



On December 18, 2025, in William D. Shugart v. Chester County, Senior U.S. District Court Judge Cameron McGowan Currie, United States District Court, D. South Carolina, Rock Hill Division, granted defense motion for summary judgment; no proof of ADA discrimination or retaliation for taking FMLA leave.  Plaintiff was a Senior Medic with Chest County EMS, and on September 8, 2021 there was incident where a gun shot came from a house.  He sought treatment for PTSD and history of depression and went on 12-weeks of FMLA leave.  On January 1, 2023 he was terminated when he was medically cleared to return to work as a paramedic but did not return. His supervisor encouraged him to apply for billing position that opened with a recent retirement, but he cancelled the January 30 (1 pm) in-person interview the day prior, and did not respond to offer of ZOOM interview.  https://cases.justia.com/federal/district-courts/south-carolina/scdce/0:2024cv00826/288831/46/0.pdf 



THE COURT HELD: 



“Plaintiff was employed by Chester County in its Emergency Medical Services (‘EMS’)

department from May 2016 until January 2023….He was promoted to Senior Paramedic on December 4, 2021…. An essential function of the Senior Paramedic was operation of an ambulance. 



***



Plaintiff was provided the opportunity to apply and interview for the billing specialist

position when it was posted, but cancelled the interview the day before, and did not respond to inquiries about another option for the interview. The job was filled by a person with finance or accounting experience. For the reasons above, the court finds summary judgment is appropriate for Defendant on Plaintiff’s claims of ADA discrimination and retaliation.



***



To make out an FMLA interference claim, an employee must demonstrate he was entitled

to an FMLA benefit, his employer interfered with the provision of that benefit, and the interference caused him harm. Adkins v. CSX Transp., Inc., 70 F.4th 785, 796 (4th Cir. 2023). The court agrees with the Magistrate Judge Defendant has produced evidence Plaintiff was provided his twelve-week statutorily mandated FMLA leave, his position was protected during that time, and there is no evidence his use of FMLA leave was a factor in his termination. Plaintiff has failed to refute this evidence. In fact, the record shows Defendant went out of its way to assist Plaintiff in obtaining the appropriate paperwork when Plaintiff indicated he was ready to come back to work, even though he indicated he would not be going back on an ambulance.”



Legal lesson learned:  Plaintiff’s supervisors went out of their way to assist the paramedic. 













Chap. 13 – EMS, incl. Community Paramedicine, COVID-19



IL: VICTIM DIED – MEDIC TELL JURY “EXCITED UTTERANCE” 

On December 23, 2025, in The People of the State of Illinois v. Londre Brown, the Court of Appeals of Illinois, First District, Fifth Division held (3 to 0) that the defendant was properly convicted by a jury of two counts of aggravated criminal sexual assault and one count of aggravated battery of a person 60 years of age or older, and the sentence of 54 years.  The paramedic was properly allowed to testify about  the victim’s comments to her at the scene – excited utterance exception to hearsay rule and EMS run report was admissible as nontestimonial medical record (she died before trail, apparently from unrelated cause).   https://ilcourtsaudio.blob.core.windows.net/ 

THE COURT HELD:

“Christopher Daly, a paramedic, testified that, on December 13, 2019, at approximately

8:30 p.m. when he arrived at the scene, he observed an elderly woman sitting at the top of the stairs, who was ‘stressed out’ and ‘near hysterical.’ The victim did not want anyone to touch her; she was ‘shaking’ and ‘very scared.’ Daly’s partner, Anthony Hoard, coaxed her down the stairs. After the victim stepped outside, she sat in a chair they had brought, and they took her to the ambulance. Her demeanor in the ambulance was the same as it had been at the top of stairs: ‘anxious, nervous, seemed very scared.’ Daly explained that, because he was the paramedic, he assessed the patient while his partner did the documentation. While Daly was assessing her and asking, ‘what happened,’ the victim said that defendant had bitten her and had ‘stuck his penis in her mouth.’ The victim said defendant was holding her down and she was fighting him off and ‘that’s why she was hurt all over.” 



Daly described the injuries he observed, including a very deep cut in her right thigh

that seemed almost to the bone. Daly explained that doctors at the hospital would want to know how big the knife was, what kind of knife was used, and whether it was clean or dirty. 



For this reason, Daly went back inside the victim’s house and asked defendant ‘What kind of knife did you use to cut her?’ ‘ Defendant replied: ‘I didn’t use a knife. I bit her.’ Daly described defendant’s demeanor as ‘[a]lmost smug,’ like he ‘didn’t care.’ After speaking with defendant.



***



The ‘Excited Utterance’ exception permits the introduction of ‘[a] statement relating

to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.’ Ill. R. Evid. 803(2) (eff. Jan. 25, 2023). For a hearsay statement to be admissible under this exception, our supreme court has set forth three ‘must’ requirements: (1) ‘there must be an occurrence sufficiently startling to produce a spontaneous and unreflecting statement,’(2) ‘there must be an absence of time for the declarant to fabricate the statement,’ and (3) ‘the statement must relate to the circumstances of the occurrence.’ (Emphases added.) People v. Sutton, 233 Ill. 2d 89, 107 (2009); People v. Williams, 193 Ill. 2d 306, 352 (2000); Jones, 2025 IL App (1st) 230771, ¶ 114; People v. Morales, 2021 IL App (2d) 190408, ¶ 12.



***



[T]here is no indication that their [EMS] report was intended as a substitute for victim testimony, as opposed to a medical record intended to enable accurate treatment once they reached the hospital and doctors.”



Legal lesson learned: Excited utterances are admissible as an exception to the Hearsay Rule; a best practice is to document to victim’s comments in the EMR run report. 











Chap. 13 – EMS, incl. Community Paramedicine, COVID-19



NY: NO TRANSPORT – PT AGREED WITH EMS – IMMUNITY 

On December 23, 2025, in Kathleen Gumkowski, Administrator Of The Estate Of Gregory Gumkowski, Deceased, et al. v. Thomas Shwaab, M.D., et al., the Supreme Court of New York, Fourth Department, held (5 to 0) that the trial improperly denied summary judgment for the Town of Tonawanda, Town of Tonawanda EMS and two paramedics on the run.   EMS and the patient jointly agreed no transport was necessary. https://law.justia.com/cases/new-york/appellate-division-fourth-department/2025/816-1-ca-24-01193.html

THE COURT HELD:

“Following his discharge [on Jan. 11, 2016 from Roswell Park Cancer Institute], decedent called Roswell Park on several occasions, including a call to Pieri [Christine Pieri, R.N.] on January 13, 2016, wherein decedent reported shallow breathing and lightheadedness. A few hours later, decedent called 911 with a chief complaint of shortness of breath. Rutenkroger and Rice, paramedics employed by the Town of Tonawanda, arrived at the decedent's residence, took his vital signs, and assessed his condition. Given decedent's history of anxiety and the absence of any other clinical indications of respiratory distress, the paramedics concluded that decedent's shortness of breath was caused by anxiety. According to plaintiff's deposition testimony, decedent and the paramedics made "a joint decision" that decedent would not be taken to the emergency room that day, and decedent signed a treatment refusal acknowledgment.



***



Under the circumstances presented here, we conclude that the Town defendants established that Rutenkroger's and Rice's actions were discretionary and, thus, the Town defendants are entitled to governmental function immunity.



***



[W]e agree with the Town defendants that they are entitled to governmental function immunity and the court therefore erred in denying their motion for summary judgment dismissing the complaint and cross-claims against them. ‘A municipality is immune from liability where the actions of its employees in performing governmental functions involve[ ] the exercise of discretion’ (Morales v City of New York, 235 AD3d 595, 597 [1st Dept 2025]; see McLean v City of New York, 12 NY3d 194, 202-203 [2009]). ‘[A]mbulance assistance rendered by first responders . . . should be viewed as a classic governmental, rather than proprietary, function’ (Applewhite v Accuhealth, Inc., 21 NY3d 420, 430 [2013] [internal quotation marks omitted]).” https://law.justia.com/cases/new-york/appellate-division-fourth-department/2025/816-1-ca-24-01193.html 



Legal lesson learned: Medics and patient made “joint decision” to not transport – hopefully they also had patient sign a refusal form.   When in doubt, also call Hospital Medical Control.







Chap. 13 – EMS, incl. Community Paramedicine, COVID-19



NY: DISPATCH DID NOT TELL PT 1st UNIT ALS - IMMUNITY

On December 18, 2025, in Ebony Hinkson, et al. v. New York-Presbyterian Queens, et al., the Supreme Court of New York, First Department held (4 to ) that that trial court judge improperly denied motion to dismiss by City of New York and FDNY EMS.  Dispatch did not advise patient that ALS would be first on scene.  https://law.justia.com/cases/new-york/appellate-division-first-department/2025/index-no-153104-18-appeal-no-5428-case-no-2024-01885.html 

THE COURT HELD:

“To establish the requisite ‘assumption by the municipality, through promises or actions, of an affirmative duty to act on behalf of the party who was injured’ … plaintiff relies solely on the 911 operator's purported assurance to the decedent's grandmother that an ambulance was on its way; the grandmother does not claim to have received any additional assurances from the FDNY paramedics themselves. It is not enough that they arrived and provided treatment because that is what emergency responders do for any member of the public (see Estate of Kyle A. v New York City Hous. Auth., 181 AD3d 492, 493 [1st Dept 2020]). Even ignoring any purported inconsistencies between the grandmother's deposition testimony and her summary judgment opposition affidavit with respect to what the 911 operator said, any special duty created by the 911 operator's purported assurance that the ambulance was on its way was fulfilled when the first ambulance (operated by defendant New York-Presbyterian d/b/a New York Presbyterian EMS [NYP-EMS]) arrived five minutes later.

***

Plaintiff does not claim that the 911 operator promised that the ambulance would be capable of rendering advanced life support (ALS) rather than basic life support or that it would be operated by the FDNY as opposed to some other provider. The 911 operator at any rate also dispatched an FDNY ALS ambulance at the same time; it was just farther away and took longer (14 minutes) to arrive. Plaintiff does not claim that there was anything negligent about the amount of time it took the FDNY ambulance to arrive, challenging only the NYP-EMS ambulance's delay of transport (for which the City is not responsible) (see Brown v Transcare N.Y., Inc., 27 AD3d 350, 351 [1st Dept 2006]), and the FDNY paramedics' failure to properly intubate the decedent (which had nothing to do with their time of arrival).”



Legal lesson learned: Dispatchers and EMS enjoy immunity – owe no “special duty” t patients. 







Chap. 13 – EMS, incl. Community Paramedicine, COVID-19



CA: AMR – WAS COUNTY EMS - ConFIRE WINS CONTRACT

On December 18, 2025 in American Medical Response of Inland Empire v. County of San Bernardino, et al.; the California Court of Appeals, Fourth District, First Division held (3 to 0; unpublished decision) that trial court improperly granted AMR a preliminary injunction during the pendency of this lawsuit to stop the County from switching to ConFire as their new EMS provider. https://www4.courts.ca.gov/opinions/nonpub/D085716.PDF 

THE COURT HELD: 

“AMR began operating as the ambulance service provider for the County in the late 1970s. Since that time, the County has retained AMR as its exclusive EMS provider, grandfathered into its system in accordance with section 1797.224 of the EMS Act.



***

In 2022, the County initiated a competitive process to improve its EMS system and issued a request for proposal (RFP) seeking bidders for a new exclusive contract to provide EMS services. The RFP set forth three overarching goals for its procurement process-to improve service delivery to customers and partners, to establish a more efficient EMS system, and to make investments back into the system.



***

The County and ConFire appeal from the preliminary injunction order, asserting the trial court improperly determined the County had a ministerial duty to advance only AMR's proposal to the County's Board of Supervisors because it was the ‘highest-scoring’ proposal. Further, the County and ConFire assert the County did not abuse its discretion by advancing both ConFire's and AMR's proposals to the Board and ultimately selecting ConFire as the provider.”



***

The County received responses to the RFP from AMR and ConFire. Four evaluators scored both proposals. Three of the four evaluators gave ConFire a higher score. The total cumulative score for AMR, however, was higher by four points. ConFire received individual scores of: 383, 384, 363 and 385. AMR’s scores were: 373, 419, 346, 381. After the proposals were scored, in June 2023, the County sent a letter to both AMR and ConFire stating that because the scores for both proposers were ‘substantially equivalent’ it intended to ‘move forward with negotiations’  with both entities.



***

On November 3, 2023, AMR submitted a letter protesting the County’s decision to advance both proposals to the Board…. On November 28, 2023, the County sent a letter to AMR denying its protest.



***

At a regular meeting of the County’s Board on December 5, 2023, AMR and ConFire each presented their proposals. Thereafter, the Board heard several public comments in support of each proposal, including from representatives of cities within the exclusive operation area for which the RFP was issued. At the conclusion of the hearing, the Board voted to deny AMR’s protest and award the service contract to ConFire.



***

In short, the RFP’s plain language provides that the County may negotiate with more than one proposer and that the final determination is left to the discretion of the Board based on the scoring, and the Board’s determination of the proposer’s ability to meet the needs of the County and provide the best value. Contrary to the trial court’s finding, the RFP does not impose a ministerial duty on the County to negotiate solely with the proposer

who received the highest total score…. Given our conclusion that AMR cannot show a

likelihood of prevailing on the merits of its mandate claim and the general rule against enjoining public agencies, AMR has not shown that its risk of injury supports the imposition of a preliminary injunction.”



Legal lesson learned:  The RFP was clear and Courts as a general rule oppose issuing injunctions against public agencies. 







Chap. 13 – EMS, incl. Community Paramedicine, COVID-19



UT: EMS – SUES INSUR. CO. NOT PAYING STATE RATES 



On December 12, 2025, in Gold Cross Services, Inc. v. The Cigna Group, U.S. District court Judge  Dale A. Kimball, United States District Court, D. Utah, denied The Cigna Group’s motion to dismiss; the EMS services provided by Gold Cross to patients insured by Cigna were billed at State levels, and Cigna’s not paying full price is a breach of the “implied contract” claim.  As of July 1, 2024 the state’s maximum ambulance base rate permitted for EMT services is $1,176.11, for AEMT services is $1,552.68, and for Paramedic services is $2,270.22. See Utah Admin. Code R911-8-200(6).   The Cigna Group’s counterclaim of “up charging” is dismissed since they failed to provide any proof of a charge over the state’s rates (reviewed 50 claims and alleged $406, 328.73 in overbillings.  Case will now go to pre-trial discovery. https://cases.justia.com/federal/district-courts/utah/utdce/2:2025cv00111/154289/32/0.pdf?ts=1765634947 

 THE COURT HELD:



“Under this regulatory framework, an ambulance provider may not charge more than the

maximum base rate for an ambulance transfer and may not include costs for procedures or medications administered to patients in that base rate. Utah’s regulatory framework also recognizes that ambulance providers may incur additional costs during ambulance transports beyond what is covered by the maximum base rates. To account for these costs, an ambulance provider may charge for mileage, supplies, and medications as prescribed by law in addition to the base rate.



***



Utah law provides a rate for ambulance transport that is charged regardless of which HCPCS code is used. The statutory rate is what Gold Cross is entitled to charge. While Cigna claims that the use of certain HCPCS codes caused Cigna to incorrectly evaluate the claim under the respective insured’s policy, this is Cigna’s own mistake and it stems from Cigna’s failure to account for Utah’s statutory framework. Utah’s regulatory

framework allows ambulance providers to bill at the level of service dispatched, not the level of service rendered.



***



However, Cigna fails to appreciate that these duties [to pay state’s rates] were alleged to have been breached when Cigna inconsistently assigned different allowed amounts for the exact same HCPCS code and ambulance service. These duties were also allegedly breached when Cigna refused to consider Utah’s statutory framework when evaluating claims. As a result, Cigna has assigned different allowed amounts to identical HCPCS codes that are less than what are customary under Utah law. The parties can explore these duties and the alleged factual allegations in discovery. At the motion to dismiss stage, Gold Cross’ allegations are sufficiently pled. The court, therefore, denies Cigna’s motion to dismiss the claim.”  



Legal lesson learned:  Pre-trial discovery will focus on any evidence of “up charging: by the ambulance company. 





Chap. 13 – EMS, incl. Community Paramedicine, COVID-19



MI: DEF. IMPERSONATED EMT / FOOTBALL – CHILD PORN

On December 10, 2025, in United States of America v. Scott A. Lantzy, U.S. District Court Judge Thomas L. Ludington, United States District Court, E.D. Michigan, Northern Division. Denied new trial for the convicted child pornographer.  On October 26, 2021, a jury convicted Defendant on all five counts, and he was sentenced to 235 months of imprisonment, followed by a lifetime term of supervised release. On October 4, 2023, the United States Court of Appeals for the Sixth Circuit affirmed his conviction. Two years after his trial, that he had ineffective defense attorney. https://www.govinfo.gov/content/pkg/USCOURTS-mied-1_19-cr-20167/pdf/USCOURTS-mied-1_19-cr-20167-2.pdf 

THE COURT HELD:

“In 2018, Defendant Scott A. Lantzy impersonated an Emergency Medical Technician

(EMT) at a high school football game…. In so doing, Defendant pretended to assist a player who had broken his leg during that game and then followed him to the hospital….   Once at the hospital, Defendant ‘remained in the player’s’ room ‘for over two hours before he was identified as an imposter.’



***

As a part of the investigation into the EMT incident, law enforcement learned that before

that, Defendant had ‘developed a close relationship with another student.’ … Defendant gave the student gifts and ‘asked the student and his friend to house sit for several days.’…When the student agreed, Defendant gave him a camera and directed him to take pictures of what he and his friend did while housesitting…. Defendant then texted the student daily to see if he had taken pictures and responded to one picture that it was ‘nice to see that’ the student and his friend were clothed…. In addition to that line of text messages, Defendant discussed ‘sex with the student.’



***

In sum, Defendant’s Motion is time-barred. Defendant moved for a new trial over two years after his 14-day deadline under Criminal Rule 33. And he does not argue—nor could he—that this inordinate delay was the product of excusable neglect. As a result, Defendant’s Motion for a New Trial, ECF No. 125, will be denied.”



Legal lesson learned:  Child pornography is a terrible offense; impersonating an EMT in pursuit of children is particularly offense. 







Chap. 13 – EMS, incl. Community Paramedicine, COVID-19



GA: AGITATED PT – VERSED / PRONE / DIED – QUAL IMMUN.

On December 1, 2025, in Yvonne M. West, individually and as administrator of the estate of Jamon West v. Dekalb County, Georgia, et al., the U.S. Court of Appeals for 11th Circuit (Atlanta) held (3 to 0; unpublished opinion) that the trial court judge properly dismissed the lawsuit; no deliberate indifference to the needs of the patient and therefore firefighters have qualified immunity. While the fire department’s policy manual warns that patients with excited delirium “should never be oriented in a prone position” and should only be restrained with “soft medical restraints” there was no proof that EMS violated  any clearly established law regarding deliberate indifference to medical need. On August 16, 2019, the patient was at his mother’s home, she called 911 when he suffered “an episode of behavioral crisis,” known as “excited delirium.”  Firefighters held him prone in grass, administered Haldol and Versed, and when quieted down, police removed the handcuffs and soft restraints were used.  When moving him to ambulance, he went into cardia arrest, then a coma and died few days later.  

https://media.ca11.uscourts.gov/opinions/unpub/files/202413197.pdf 



THE COURT HELD:

“When Firefighters Winkler and Lakatos initially responded to the call, West appeared ‘highly agitated, hyperactive, confused, and not in control of his behavior.’ Firefighters Winkler and Lakatos restrained West ‘in a prone position, face down on the ground’ with the help of fire department Captain Ditmore and Firefighters Kelly, Van Wie, and Fleming, who arrived shortly after Winkler and Lakatos had started  restraining West. ‘[F]our or five firefighters appl[ied] force to all four [of West’s] extremities and to his back.’ West’s mother cried for the firefighters to stop because her son couldn’t breathe with his face pressed in the grass. One of the firefighters told West’s mother ‘that she would be arrested if she did not back away.’ Captain Ditmore then ‘took command of the scene,’ directing Firefighter Payne to inject West with a ‘chemical restraint.’ Firefighter Payne gave West the maximum dosage permitted by county policy of two sedatives, Haldol and Versed. 



***

After the firefighters had given West the sedatives, county police officers arrived. Captain Ditmore asked the police to handcuff West. Police Officers Lattimore and Williams handcuffed West’s hands behind his back with Captain Ditmore’s assistance. Captain Ditmore walked away to make a status report by radio. The officers left West ‘in a prone position with his hands cuffed behind his back,’ and West continued to be restrained ‘in this manner long enough for the sedatives to take effect.’ After Captain Ditmore finished his call and ‘observed that . . . West was calm,’ he ‘ordered the handcuffs removed and replaced with soft restraints.’ As the defendants began to transport West across his mother’s yard, ‘his respiratory rate dropped and he went into cardiac arrest.’  West was transported to the hospital, fell into a coma, and died a few days later. After performing an autopsy, the county medical examiner concluded that West had ‘died of ‘[d]elayed complications of cardiorespiratory arrest due [to] probable excited delirium and physical restraint,’ describing West’s death as a homicide.



***



DeKalb County officials conducted an internal investigation and determined that the first responders involved in West’s death had complied with county policy.



***

Turning to the specific practices at issue here, Ms. West does not actually allege that the use of prone restraints or behind-the-back handcuffing on individuals with excited delirium was ‘so obvious” that liability attaches for a single incident. See Weiland v. Palm Beach Cnty. Sheriff’s Off., 792 F.3d 1313, 1329 (11th Cir. 2015) (rejecting failure-to-train claim where the complaint ‘d[id] not allege that the need for specialized training in the constitutional restrictions on the use of force when dealing with mentally ill citizens [wa]s ‘so obvious’ that the failure to provide such training amounts to deliberate indifference’). And even if she did, training in the proper use of restraints on individuals with excited delirium ‘falls far short of the kind of ‘obvious’ need for training that would support a finding of deliberate indifference to constitutional rights on the part of the [county].’ Canton, 489 U.S. at 396–97 (O’Connor, J., concurring in part and dissenting in part) (finding no obvious need to train police in diagnosing mental illness)….



***

Because Captain Ditmore and Firefighter Payne did not violate any clearly established law regarding deliberate indifference to medical need, Ms. West cannot overcome their qualified immunity at the dismissal stage.”



Legal lesson learned:  Review your EMS protocols concerning holding combative patient in prone position after administering Haldol and Versed









Chap. 13 – EMS, incl. Community Paramedicine, COVID-19



IL:  330 LB PATIENT – GURNEY FALL – QUAL. IMMUNITY 

On November 26, 2025, in Nancy Gabriel, Administrator of the Estate of James Gabriel v. Alton Memorial Hospital, et al., the Court of Appeals of Illinois, Fifth District held (3 to 0) that the trial court properly granted summary judgment to the defendants; there was no evidence of willful and wanton misconduct by EMS.  On February 2, 2019, after ambulance transport from the hospital to a nursing home, the EMS lost control of the gurney and the strapped patient fell on his head, and died March 23, 2019.  https://cases.justia.com/illinois/court-of-appeals-fifth-appellate-district/2025-5-24-0729-0.pdf?ts=1764692248 

THE COURT HELD:

“The sidewalk leading to the ambulance entrance of the nursing facility had a right-hand turn. As Brooks and Bell approached the turn, they slowed down. As they began the turn, Bell saw that The sidewalk leading to the ambulance entrance of the nursing facility had a Bell saw that James had shifted his body, which tilted the gurney to the left. Bell attempted to balance the gurney and called out to Brooks for assistance. In Bell's deposition, he testified that James was ‘such a heavy guy, I can't do it by myself.

 Brooks started to turn around, and "felt the [gurney's]bar twist in [his] hand.’ Brooks and Bell held onto the bars in a futile attempt to prevent the fall.



James fell face down onto the ground but avoided striking the concrete. He remained strapped into the gurney, and with effort, Brooks and Bell were slowly able to get the gurney back into an upright position. Following his fall, the nursing facility refused to accept James, and Brooks and Bell transported him back to St. Anthony's Hospital. James sustained a laceration above his left eye from the fall.



***

Alton Memorial can only be held liable for damages in this case pursuant to section

3.150(a) of the EMS Systems Act, which provides: ‘Any person, agency or governmental body certified, licensed or authorized pursuant to this Act … who in good faith provides emergency or non-emergency medical services …in the normal course of conducting their duties …shall not be civilly liable as a result of their acts or omissions in providing such services unless such acts or omissions … constitute willful and wanton misconduct.” 210 ILCS 50/3.150(a).



***

We find that summary judgment was appropriate where the pleadings, depositions and any admissions and/or affidavits on file, when viewed in the light most favorable to Nancy, established that there was no genuine issue of material fact to support an allegation of willful and wanton misconduct on behalf of Alton Memorial’s ambulance crew.”



Legal lesson learned: Moving a 330 pound patient is particularly challenging; no liability for negligent conduct that is not deemed willful and wanton misconduct. 



Chap. 15 – Mental Health, incl. CISM, Peer Support, Pet Therapy   



IL: CHICAGO FD – PASSED MENTAL FITNESS FOR DUTY 

On December 3, 2025, in Lee Ann McKay v. Nicole Patino, et al., U.S. District Court Judge Jorge L. Alonso, United States District Court, N.D. Illinois, Eastern Division, dismissed the plaintiff’s pro se [no attorney] lawsuit.  There were no constitutional rights violated when in May 2024 two Office of Inspector General investigators came to her home, unannounced, to interview her about her January 2024 complain of inferior bathroom facilities available to women in certain firehouses.   Likewise, there was no violation of her constitutional rights when Dr. Nicole Patino, Chief Medical Director for the City of Chicago, Office of Public Safety Administration on July 11, 2024 took her blood pressure, or when she was ordered by Dr. Patino to take a mental capacity examination with a psychologist (July 15 tests, and August 2024, psychologist found her fit for duty); or to take pulmonary function test on December 31, 2024. https://public.fastcase.com/Jhe1Qn%2BmJndQYQU6z%2FeNm%2BcFVCy5tJw2gy1zfbpkLaze9U67QqLJTV5FE2cJQCoqnSyWDfbWSo3ic5o1p0zHzyDw8vgxY%2BBok5izm2ejH6U%3D?utm_medium=email&_hsenc=p2ANqtz--bkYiy1pyPlPSsVe74xwULcEQroRrEa3UI3GrVMXxBGgBl78iSBqXQuZMV2NG07-VaF6HXpA1gGzG-xJKwbOenCq2wOg&_hsmi=226712652&utm_content=226712652&utm_source=hs_email   

THE COURT HELD:  

“To the extent Plaintiff complains of [OIG investigators] Lauder and Arellano showing up to her house or of any psychological test she was given, she fails to state a claim of a constitutional violation.



***



Dr. Patino is entitled to qualified immunity on the issue of whether the pulmonary function testing violated the Fourth Amendment.



***



It follows that Dr. Marder [pulmonary function test] and any other defendant alleged to have participated in the testing is likewise protected by qualified immunity from any Fourth Amendment claim.



***



Plaintiff's pro se status and the surplusage in Plaintiff's complaint counsel against dismissal with prejudice at this point. As the Court has taken pains to recount in some detail above, Plaintiff's allegations go far beyond what is necessary to assert a Fourth Amendment claim. Although she does not rely on any other legal theory in her response briefs, the Court cannot say for certain whether there is not some potentially viable claim within the scope of the events described in her complaint that she might be able to plausibly state in an amended complaint. Therefore, the Court will grant Plaintiff leave to file an amended complaint, if she can do so in compliance with the principles set forth in this Order and the Federal Rules of Civil Procedure.”



Legal lesson learned: Qualified immunity protects Fire Department’s physicians conducting fitness for duty exams. 









Chap. 16 – Discipline, incl. Code of Ethics, Social Media, Hazing  



CA: KOBE BRYANT CRASH – PHOTOS – NO RETALIATION

On December 23, 2025, in Brian Jordan v. County of Los Angeles, the California Court of Appeals, Second District, Third Division held (3 to 0, unpublished decision) that trial court properly dismissed the former Captain’s lawsuit for retaliation.  Jordan responded to the scene of the Jan. 26, 2020 helicopter crash that killed NBA star Kobe Bryant, his daughter, Christopher Chester’s wife and daughter, among others.  He was ordered to take photos of the scene.  He alleged that he was later told to lie about taking those photos. He further alleged that when he refused to lie, the County retaliated against him by failing to pay for his legal representation in an action brought by the crash victims’ families (November 2021 deposition and August 2022 trial) and by denying him a retirement badge.  https://www4.courts.ca.gov/opinions/nonpub/B333041.PDF 



THE COURT HELD:



“A superior officer, Anthony Marrone, ordered Jordan, in the scope of Jordan’s work as a safety officer for the LACFD, to photograph the crash site. Jordan did so. An unnamed superior officer later told Jordan to delete all photos he had taken, and he complied. According to the complaint, at an unspecified later date, ‘defendants’ told Jordan to claim he had not taken any pictures. He refused to do so.



***

On December 2, 2020, Jordan applied for disability retirement. On December 3, he received a Notice of Intent to Terminate (Notice) from the LACFD. The Notice was based on the claim that Jordan had taken and disseminated photos of the crash site without authorization.



***



In May 2021, Christopher Chester named Jordan as a defendant in his lawsuit concerning the crash photographs. Jordan retained an attorney to represent him in the matter. The

County, through Deputy Fire Chief William McCloud, offered to pay for Jordan’s legal defense, but [Jordan alleges] only if he was willing to change lawyers and testify that he did not take any pictures at the crash site. Jordan rejected the County’s offer through his attorney.



***

Thus, the only employment action at issue is the Notice. However, the County’s issuance of the Notice in December 2020 could not be retaliation for Jordan’s deposition and trial

testimony which did not take place until November 2021 and August 2022, respectively…. However, Jordan’s government claim, which he attached to the

second amended complaint, indicates that this conversation occurred after he was named as a defendant in the Chester action in May 2021, several months after the County issued the Notice…. it is apparent on the face of the complaint that there could be no causal link between the protected activity and the actionable alleged retaliatory conduct.”



Legal lesson learned: If ever ordered to destroy photos or other evidence, or to lie about your on duty conduct, immediately report it to a senior supervisor or prosecutor. 



Note: For example, see Ohio Revised Code – Whistleblower statute: 

Section 4113.52 | Reporting violations by state and local officials and employees

https://codes.ohio.gov/ohio-revised-code/section-4113.52 



“(f) If a person becomes aware in the course of the person's employment of a violation of any state or federal statute or any ordinance or regulation of a political subdivision that the person's employer has authority to correct, and the person reasonably believes that the violation is a criminal offense that is likely to cause an imminent risk of physical harm to persons or a hazard to public health or safety, a felony, or an improper solicitation for a contribution, the person orally shall notify the person's supervisor or other responsible officer of the person's employer of the violation and subsequently shall file with that supervisor or officer a written report that provides sufficient detail to identify and describe the violation. If the employer does not correct the violation or make a reasonable and good faith effort to correct the violation within twenty-four hours after the oral notification or the receipt of the report, whichever is earlier, the person may file a written report that provides sufficient detail to identify and describe the violation with the prosecuting authority of the county or municipal corporation where the violation occurred, with a peace officer, with the inspector general if the violation is within the inspector general's jurisdiction, with the auditor of state's fraud-reporting system under section 117.103 of the Revised Code if applicable, or with any other appropriate public official or agency that has regulatory authority over the employer and the industry, trade, or business in which the employer is engaged.”











Chap. 16 – Discipline, incl. Code of Ethics, Social Media, Hazing  



FEMA: 13-DAY SUSP – PROFANITY – TENSION FEMALES  



On December 22, 2025, in Karl Rabenhorst v. Kristi L. Noem, Secretary, Department of Homeland Security, the U.S. Court of Appeals for Seventh Circuit (Chicago) held (3 to 0) that the DHS was properly granted summary judgment; the former FEMA employee was suspended for 13 days and also removed from deployment in Puerto Rice in October 2017 because of his misconduct. https://cases.justia.com/federal/appellate-courts/ca7/24-1297/24-1297-2025-12-22.pdf?ts=1766437242 





THE COURT HELD:



“Rabenhorst was deployed to Puerto Rico in October 2017 in the wake of Hurricane Maria. Based on his military aviation and air operations experience, Rabenhorst was assigned to help oversee Puerto Rico air operations related to the disaster relief effort, including the airlifting of emergency aid to the island and medical evacuations from the island. In that capacity, Rabenhorst was working with female FEMA employees in their twenties who, according to him, knew nothing about air operations and management. Tensions arose between Rabenhorst and his female coworkers, and a number of the women became uncomfortable working with him. During staff meetings, Rabenhorst reportedly used profanity, treated his female coworkers and supervisors with disrespect, and on one 

occasion referred to one or more of female colleagues as ‘sorority girls’ and remarked as to one of them that he had ‘paddled the butts of daughters who were older than her.’ Ultimately, approximately one month after Rabenhorst arrived in Puerto Rico, Josie Arcurio, the FEMA official serving as chief of staff for the relief effort, decided to remove him from the operation for cause, in view of his treatment of co-workers, and had him escorted out of the air operations branch in the view of other employees.



***

There was nothing suggesting that O’Leary [his Supervisor] may have harbored a retaliatory animus; nothing indicating that similarly-situated employees were treated more leniently than Rabenhorst; and nothing suggesting that O’Leary’s stated reasons for disciplining Rabenhorst were pretextual.”



Legal lesson learned: Inappropriate comments can lead to discipline. 





Chap. 16 – Discipline, incl. Code of Ethics, Social Media, Hazing  



IL: FF CONVICTED – ENTERED FALSE HRS 2 YRS - $17,000 

On December 15, 2025, in The People of the State of Illinois v. Greg Algrim, the Appellate Court of Illinois, Second District held (3 to 0) that the firefighter, with 22 years on the job, was properly convicted in bench trial of 19 counts of theft, which occurred between August 2, 2019, and September 10, 2021. The firefighter had administrator privileges with the scheduling software, and would add a false day that he worked a shift, and then after he was paid by direct deposit he would delete the false entry.  The trial court sentenced him to three years’ probation and ordered him to pay $17,211.52 in restitution. https://cases.justia.com/illinois/court-of-appeals-second-appellate-district/2025-2-24-0565.pdf?ts=1765847849 

THE COURT HELD:

“Defendant worked as a firefighter for the Elburn and Countryside Fire Protection District (District) until September 20, 2021, when he was placed on paid administrative leave pending the District’s inquiry into discrepancies between the hours he had been paid for and the hours he had actually worked. The police interviewed defendant on September 30, 2021, and he subsequently resigned on November 25, 2021. 



On July 20, 2022, a grand jury indicted defendant on 20 counts of theft that occurred between August 2, 2019, and September 10, 2021….. Defendant waived his right to a jury trial, and a bench trial was held over the course of four days in 2024: February 1 and 2, March 21, and April 9.



***



The State first called Merry Morris, who had worked as a financial specialist for the District for nearly 12 years. In that role, Morris processed payroll for the District. When asked to describe her role in the payroll process, Morris stated:



“Once I was advised that the timecards had been looked at [by supervisors], then I

would pull the schedule from the scheduling software and download that into an Excel spreadsheet, and then I would look over the spreadsheet for any obvious anomalies or errors, and then that was downloaded into the payroll company’s software so that checks could be written.”



Defendant was one of three employees who had administrator privileges with the scheduling software. Morris said she had no way to check whether employees worked the number of hours listed; she “wasn’t there, so [she] had no means of doing that.” Employees were paid every other Friday and were required to report their hours by Monday morning preceding a payday. The hours reported by employees had to be approved by their “officers.” All payments were made by direct deposit.



***



[Assistant Fire Chief] Huneke testified that, on September 10, 2021, defendant informed him that an employee of the District had not received overtime pay for a particular day. When Huneke accessed the scheduling software to investigate the issue, he happened to notice that defendant appeared on the schedule as a fourth medic on the day in question. Huneke explained that, typically, only three medics were assigned to each ambulance. Huneke verified that defendant received pay for working that day. Huneke then texted defendant to ask if he had been paid for working that day. Defendant replied that he was unsure whether he had been paid, but if he had, it was a mistake and the money should be deducted from his next paycheck. Huneke notified Joe Cluchey, the fire chief at the time, of defendant’s payroll discrepancy. Cluchey instructed Huneke to examine the entire payroll for other discrepancies. Huneke found two additional payroll discrepancies, both for wages paid to defendant. Huneke did not find discrepancies for any other employee.



	***

The log for the scheduling software showed that, on July 29 at 7:45 a.m., defendant signed into the scheduling software. At 7:57 a.m., defendant added himself to the schedule as a medic for voluntary overtime from 7 a.m. on July 24 to 7 a.m. on July 25. Payroll processing occurred the following Monday, July 29. On August 2, defendant signed into the scheduling software and deleted the 24-hour overtime shift that he had added. Huneke went on to testify about other discrepancies in the reports that inflated defendant’s pay. Huneke stated that his investigation found no discrepancies affecting other employees.”



Legal lesson learned:  Payroll software should reflect all entries and deletions; and should be audited at least each year by auditing entity. 







Chap. 16 – Discipline, incl. Code of Ethics, Social Media, Hazing  



NY: FDNY – LOST COVID RELIGIOUS APPEAL – NO CASE



On December 17, 2025, In The Matter of Christopher Hughes v. New York City Fire Department, et al., the Supreme Court of New York, Second Department held (4 to 0) that the trial court judge decision reinstating the firefighter is reversed; NYFD properly fired the plaintiff on July 27, 2022 after denying his religious accommodation request. https://law.justia.com/cases/new-york/appellate-division-second-department/2025/2024-01225.html 

THE COURT HELD:



“The petitioner was a firefighter with the New York City Fire Department (hereinafter the FDNY). By order dated October 20, 2021, the New York City Commissioner of Health and Mental Hygiene issued a mandate requiring all City employees, among others, to submit proof that they had received at least one dose of a COVID-19 vaccine by October 29, 2021 (hereinafter the vaccine mandate). On November 1, 2021, the petitioner was placed on leave, without pay, since he failed to submit proof of vaccination or request a reasonable accommodation by the specified deadline.



On November 5, 2021, the petitioner submitted a request to the FDNY's Equal Employment Opportunity Office for a reasonable accommodation from the vaccine mandate based on his religion, which was denied on December 8, 2021. The petitioner then appealed to the City of New York Reasonable Accommodation Appeals Panel (hereinafter the Panel). In a determination dated July 11, 2022, the Panel upheld the FDNY's denial of the petitioner's request for a reasonable accommodation. The FDNY then terminated the petitioner's employment on July 27, 2022.



***

Supreme Court, Kings County (Joy F. Campanelli, J), dated October 18, 2023 … granted the petition, in effect, annulled the determination dated July 11, 2022, directed the New York City Fire Department and the City of New York to reinstate the petitioner to his position as a firefighter with a reasonable accommodation from the vaccine mandate and back pay, and directed that the petitioner was entitled to an award of attorneys' fees.



***



The [FDNY] provided information on the process for reviewing accommodation requests related to the vaccine mandate and informed employees on how to appeal request denials. The record demonstrates that the petitioner availed himself of this process. Moreover, the record shows that there were multiple communications between the petitioner, the FDNY, and the Panel regarding the petitioner's request. The petitioner "failed to establish that, under the unique circumstances present at the time of the vaccine mandate, the NYCHRL required a more robust or individual dialogue" (Matter of Smith v New York City Fire Dept., 239 AD3d at 872).”



Legal lesson learned: The Supreme Court of New York has repeatedly upheld termination decisions after firefighters has appealed to the City of New York Reasonable Accommodation Appeals Panel.
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Lawrence T. Bennett, Esq.

Professor – Educator Emeritus

Former Program Chair, Fire Science & Emergency Management

Cell 513-470-2744

Lawrence.bennett@uc.edu 



14 RECENT CASE REVIEWS 

UPDATING: 2017: TEXTBOOK:  FIRE SERVICE LAW (Second Edition) (ISBN 978-1-4786-3397-6); Waveland Press: http://www.waveland.com/browse.php?t=708



Chap. 1 – American Legal System, incl. Fire Codes, Investigations, Arson   

 

U.S. SUP CT: MED. EMERG - PD ENTER HOME W/O WARRANT

TX: PAINTER AT FD – KNOCKED OFF LIFT - NO FD NEG 

NJ: ARSON – PD SEIZED DVR CAMERA IN GARAGE - LAWFUL

Chap. 2 – Line Of Duty Death / Safety 

NY: FIRE CHIEF – BURNED BY SHOE INSOLE HEATER 

MN: PFAS CLASS ACTION – CASE REMAINS IN MONTANA



Chap. 3 – Homeland Security, incl. Active Shooter, Cybersecurity, Immigration	

Chap. 4 – Incident Command, incl. Training, Drones, Communications			



Chap. 5 – Emergency Vehicle Operations  

TX: AMBULANCE – IMMUNITY - PHOTO EMER LIGHTS ON

Chap. 6 – Employment Litigation, incl. Work Comp., Age, Vet Rights	

	

Chap. 7 – Sexual Harassment, incl. Pregnancy Discrimination, Gay Rights

VA: FEMALE EMT - FIRED WRONG DATE RPT – PROCEED  

 			

Chap. 8 – Race / National Origin Discrimination  

OH: WHITE CAPT – No.1 LIST - NOT PROMOTED D/C TWICE



Chap. 9 – Americans With Disabilities Act   					

[bookmark: _Hlk66807098]Chap. 10 – Family Medical Leave Act			   



Chap. 11 – Fair Labor Standards Act and Military Leave 

VA: B/C PAID A FIXED SALARY – EXEMPT POSITION

					

Chap. 12 – Drug-Free Workplace, inc. Recovery 

			

Chap. 13 – EMS, incl. Community Paramedicine, COVID-19

OH: SUICIDE / SHOT HEAD – NO RESUCITATION / IMMUNITY 

Chap. 14 – Physical Fitness, incl. Heart Health 	 			

[bookmark: _Hlk145934314]Chap. 15 – Mental Health, incl. CISM, Peer Support, Pet Therapy  

	 				

Chap. 16 – Discipline, incl. Code of Ethics, Social Media, Hazing  

IL: CPT / FFs WORE TRUMP MASKS STATION – PROCEED

NV: CITY MGR FIRED – 2022 VIDEO FIRE CHIEF RESIGNING

OH: CHIEF FIRED – NO FED CT TRO - STATE CT CASE

MA: FF FIRED – MUST APPEAL TO CIVIL SERVICE COMM.



Chap. 17 – Arbitration, incl. Mediation, Labor Relations  				

Chap. 18 – Legislation, incl. Public Records					



Textbooks / Other Publications

· 2026: FIRE SERVICE LAW Supplement - LEADERSHIP LESSONS IN LAW & AMERICAN HISTORY https://doi.org/10.7945/av8d-c920



· 2026: EMS LAW – LEGAL LESSONS LEARNED (3rd Edition): 

https://scholar.uc.edu/concern/documents/ht24wm15r?locale=en

· 2026: INTERDISCIPLINARY STUDIES: Fire Service, Legal Issues, American History

https://scholar.uc.edu/show/ks65hd707 

· 2026: FIRE & EMS LAW – RECENT CASE SUMMARIES:  Case summaries since 2018 from monthly newsletters: https://doi.org/10.7945/j6c2-q930



· 2017: TEXTBOOK:  FIRE SERVICE LAW (Second Edition) (ISBN 978-1-4786-3397-6); Waveland Press: http://www.waveland.com/browse.php?t=708  (First Edition – Prentice Hall, 2008).







File: Chap. 1, American Legal System



U.S. SUP CT: MED. EMERG - PD ENTER HOME W/O WARRANT



On Jan. 14, 2026, in William Trevor Case v. Montana, the Supreme Court of the United States held (9 to 0) that “In Brigham City v. Stuart, 547 U. S. 398, 400 (2006), this Court held that police officers may enter a home without a warrant if they have an “objectively reasonable basis for believing” that someone inside needs emergency assistance.  In 2006, the Court in  Brigham City v. Stuart, 547 U. S. 398, 403 (2006), held that police ca enter home to break up an ongoing

fight to protect a person.  In September 2021, law enforcement officers in Anaconda, Montana, entered the home of William Trevor Case after his ex-girlfriend reported he had threatened suicide, was acting erratically and may have fired a gun. Police found him hiding behind a closet curtain holding dark object (he recovered) and found his gun; the trial court judge denied his motion to suppress the gun (police didn’t need “probable cause” to enter house), and he was convicted by jury of assaulting a police officer. U.S. Supreme Court Justice Elena Kagan wrote the opinion: “The question in this presented is whether that standard means that officers must have ‘probable cause’ for the intrusion, as they typically would when investigating a crime. We hold it does not.” https://www.supremecourt.gov/opinions/25pdf/24-624_b07d.pdf 



THE COURT HELD:



“This case began with an alarming phone call—from petitioner William Case to his ex-girlfriend J. H., both residents of a small town in Montana. Case told J. H. on the call that

‘he was going to kill himself.”’ … Because Case sounded ‘erratic,’ J. H. assumed he had been drinking…. She tried to talk Case out of committing suicide, but ‘couldn’t reel him back’: With each passing moment, Case ‘became more methodical about what he was

going to do.’ … Case said that he was ‘going to get a note’—presumably meaning a suicide note, for J. H. or others to find…. And then J. H. heard a ‘clicking’ sound, like the ‘cock[ing of] a gun.’ … J. H. told Case she was going to call the police, but that seemed only to antagonize him: Case replied ‘he would shoot them all too.”… Finally, J. H. heard ‘a pop’ followed by ‘nothing’—'just dead air.’ … She ‘yelled [Case’s] name a few

times,’ but got no response, leading her to think he had ‘pulled the trigger.’ … So she called 9–1–1 to report the incident and drove as fast as she could to Case’s home.



***

Once the [Police] chief came, the officers conferred and decided to enter the house ‘to render emergency aid.’ … In the best-case scenario, they hoped to ‘talk [Case] down’ and prevent any injury…. But given J. H.’s account, the officers considered as well another possibility—that Case had already shot himself and might be ‘in there bleeding.’ … At the same time, they worried that if Case remained unharmed, their entry could spark a confrontation…. So they equipped themselves with long-barrel guns and a ballistic shield before going in. The officers entered the house through the front door, about 40 minutes after they first arrived. They announced themselves loudly, and continued to call out as they walked through the home. Case did not answer; he was hiding in the closet of a bedroom upstairs. When one of the officers entered that room, Case threw open the closet curtain and appeared from behind it, holding ‘a black object’ which looked like a gun…. Fearing that he was about to be shot, the officer fired his own rifle. The bullet hit Case

in the abdomen, and another officer rushed to administer first aid. An ambulance was called to take Case to the nearest hospital (where he recovered). Meanwhile, one of the

officers found a handgun in a laundry basket next to the place where Case had stood.



The county attorney charged Case with assaulting a police officer…. A Montana

jury then found Case guilty of the crime charged. Case moved to suppress all evidence obtained as a result of the home entry, arguing that the police had violated the Fourth Amendment by coming into his house without a warrant. The trial court denied the motion on the ground that the police officers were responding legitimately 

to an “emergency.”



***

We…hold just what we have held before: that the officers may enter if, but only if, they have an “objectively reasonable basis for believing” that an occupant faces serious danger. Brigham City, 547 U. S., at 400.”



Legal lesson learned: Decision will also apply to fire and EMS forcing entry for a medical emergency. 



Note: Can listen to Oral Argument in this case: https://www.youtube.com/watch?v=lqmk210Y9sk 





File:  Chap. 1, American Legal System

TX: PAINTER AT FD – KNOCKED OFF LIFT - NO FD NEG 



On December 31, 2025, in City of Houston v. Jose Torres, the Court of Appeals of Texas, First District, Houston held (3 to 0) that trial court, after a bench trial, improperly found that the city was liable because the station District Chief didn’t deactivate the bay door.  The painter never asked that this be done, never told anyone he was going to be operating scissor lift inside the station, and never blocked the front of the bay door. https://cases.justia.com/texas/first-court-of-appeals/2025-01-23-00905-cv.pdf?ts=1767189326 

THE COURT HELD:

“Jose Torres, a painter employed by Arredondo’s Real Drywall, Inc., was working at Houston Fire Department (HFD) Station #34. When he arrived on the morning of this incident, around 8:30 a.m., there were no emergency vehicles inside the fire station, although some were parked outside.



Torres began setting up his equipment, including a scissor lift, in one of the bays of the fire station so he could paint the station’s ceiling. Because the station’s large bay doors were open, and he needed them closed to paint the ceiling, Torres asked one of the firefighters on duty how to close the doors. Torres closed the bay doors by pushing a red button located inside the station. He then positioned the scissor lift directly behind one of the closed bay doors, elevated himself on it, and began painting the ceiling of the station.



Adam Ricci, a firefighter employed by HFD at Fire Station #34, arrived at the fire station that morning at 6:30 a.m.—two hours before Torres—to begin his 24-hour shift. Around 8:00 a.m.—about 30 minutes before Torres arrived—Ricci left the station in one of the emergency vehicles to respond to a call. Before he left, Ricci did not see anyone painting inside the fire station. And before returning to the station, Ricci had not seen or spoken to Torres and did not know that he (or anyone) was inside the station painting.



When Ricci returned to the fire station, he pushed a remote control inside his vehicle to open one of the bay doors. Unbeknownst to Ricci, Torres was standing on top of the scissor lift directly behind that door. When the door opened, it knocked over the scissor lift, injuring Torres.



The record shows that the bay door could have been deactivated. And, according to the City, District Chief Troy Koteras was the highest-ranking person on site that day—and he had the authority to do that. Following a bench trial, the trial court found that the City “did not act reasonably and its actions proximately causes [Torres’s] injuries.” It concluded that the City was negligent3 and awarded Torres damages.



***



Accordingly, for all of the foregoing reasons, we hold that the evidence

establishes that the City owed no duty to Torres, a required element of negligence.

Absent proof of the common-law elements of negligence, the City was entitled to

governmental immunity under the TTCA. We therefore reverse the trial court’s

judgment and render judgment dismissing Torres’s claims against the City for lack

of subject-matter jurisdiction.”



Legal lesson learned: The injured painter was negligent and not requiring the bay door be deactivated; he is covered by worker’s comp. but can’t sue the city for damages. 









File:  Chap. 1, American Legal System

NJ: ARSON – PD SEIZED DVR CAMERA IN GARAGE - LAWFUL

On December 4, 2025, in State of New Jersey v. Paul J. Caneiro, the Supreme Court of New Jersey held (7 to 0) that trial court improperly granted defense motion to suppress, and the Court of Appeals improperly confirmed the trial court decision.  Under the “exigent circumstances” police properly seized the security camera digital video recorder, which showed defendant disconnecting the camera before starting fire in his home. https://www.njcourts.gov/system/files/court-opinions/2025/a_1_25.pdf 

THE COURT HELD:

“A fire was reported at defendant Paul J. Caneiro’s home at around 5:02 a.m. in November 2018. About forty minutes after arriving at defendant’s home, and while the house fire remained active, police seized, without a warrant, a security camera digital video recorder (DVR) located in the home’s attached garage…. Defendant later provided consent to search the DVR’s contents. 



***

The State alleges that defendant murdered his brother, his brother’s wife, and

their two children, and then set their house ablaze to cover up his involvement in

those crimes. The State further contends that defendant then set his own house on

fire with his wife and children asleep inside as a ruse to suggest that criminals

targeted both families. The State asserts that the DVR showed defendant

disconnecting the security camera system prior to starting the fire in his house.



***



The parties do not dispute that defendant’s consent to search the DVR was valid. They dispute only whether the warrantless seizure of the DVR was justified by the exigency exception to the warrant requirement. The trial judge, focusing on the fact that the garage itself was not on fire, granted defendant’s motion to suppress the DVR. The Appellate Division affirmed. We granted the State’s motion for leave to appeal and have proceeded on an accelerated basis.



***

Under the totality of the circumstances in this case, the police acted in an objectively reasonable manner to meet an exigency that did not permit time to secure a warrant. No bright-line rule governs the question of exigency, and determining whether the exigency exception to the warrant requirement applies requires courts to conduct an objective, fact-sensitive analysis. Drawing de novo legal conclusions from the facts found by the trial judge, the Court finds that here, time was of the essence, delay was not reasonable, and seizure of the DVR by the police without a warrant was justified by exigent circumstances.”



Legal lesson learned: Exigent circumstances justified seizing the security camera without a search warrant.





File: Chap. 2, Safety

NY: FIRE CHIEF – BURNED BY SHOE INSOLE HEATER 

On Jan. 22, 2026, in Gregory George v, Shenzhen Tejiali Technology Co., LTB, d/b/a IHeat, U.S. Chief District Court Judge Brenda K. Sannes, United States District Court for Northern District of New York, granted the plaintiff’s motion for default judgment against the manufacturer of the lithium battery-powered heated shoe insoles, located in Shenzhen, Guangdong, People's Republic of China, which he bought through Amazon.  The manufacturer has not answered the complaint or appeared in this action.  https://cases.justia.com/federal/district-courts/new-york/nyndce/6:2024cv00956/144608/40/0.pdf?ts=1769171952 

THE COURT HELD:

“Gregory George turned the insoles on ‘in accordance with the instructions, put them in his boots, put socks on his feet, and put his boots on.’…He set the insoles to the medium setting (which could heat to a temperature range of 122-131°F) and walked outside….  Around five minutes later, ‘he felt an electric shock to his right foot and his right boot burst into flames.’ … It took him about 40 seconds to take the boot off. ‘George's right foot was severely burned, the skin of his right foot was blackened and some had started to peel off, and he was in extreme pain.’ ,,, He went to the hospital, where he was diagnosed with ‘second-degree burns, as well as full-thickness, or third-degree, burns covering 1.5% of his right foot.’ …  The affected skin was debrided, and he was referred to a burn center for further care….  There, he received in-patient wound care for five days….  He later returned to the burn center for ‘skin grafting using donor skin from two locations on his right thigh to replace the skin that was burned on his right foot.’ … He remained at the center for inpatient care for ten days….  ORDERED that the Court will hold an evidentiary hearing on February 24, 2026, at 10:30 a.m. to determine damages in accordance with this order.” 

Legal lesson learned: Be very caution of lithium battery-powered heated shoe insoles.  With a foreign manufacturer he may have great difficulty collecting any damages.  

Note: Defendants Amazon and seller Mirror Eleanos have been dismissed from this action. 



File: Chap. 2, Safety

MN: PFAS CLASS ACTION – CASE REMAINS IN MONTANA

On January 12, 2026, in City and County of Butte-Silver Bow v. 3M Company, Dupont, et al., U.S. District Court Judge Brian Morris, United States District Court for the District of Montana, Butte Division, rejected Dupont’s additional argument that they cannot be sued in Montana. On January 6, 2026 the Court previously denied the defense motion to dismiss.  In this latest ruling,  the Court found that unlike a case dismissed in Massachusetts on December 30, 2025, Dupont and other defendants’ sales and marketing activities with Montana fire departments established the requisite presence in Montana to proceed.  https://cases.justia.com/federal/district-courts/montana/mtdce/2:2025cv00036/80451/160/0.pdf?ts=1768305911 

THE COURT HELD:

“Plaintiff City and County of Butte Silver Bow (‘Plaintiff’) provided the Court with affidavits and other evidence that Dupont purposefully has directed its conduct toward Montana. The Court found relevant Dupont’s conduct of awarding Montana fire departments turnout gear sets in an annual giveaway…. Plaintiff provided declarations that Dupont, in collaboration with another Defendant, Globe, had shipped similar

turnout gear at issue in this case to Montana fire departments as winners of the

giveaway…. Plaintiff asserted that Defendants had encouraged the Montana fire departments who received the Dupont/Globe turnout gear sets to advertise the winnings and charitable acts of Dupont/Globe on social media…. 



Plaintiff further provided an affidavit by Diane Evankovich attesting that she

had been made aware of these Dupont/Globe giveaways in Montana. (Doc. 132.)

The Court also found relevant Plaintiff’s assertion that Evankovich and Zach

Osborne, the Butte Silver Bow Fire Chief, attested that they were contacted about

and marketed directly to purchase turnout gear containing Dupont’s PFAS.”



Legal lesson learned: Pre-trial discovery will now proceed in this class-action lawsuit. 



Note:  



See Jan. 6, 2025 law firm press release:  Montana Court Denies Motions to Dismiss Class-Action Lawsuit Fighting PFAS in Firefighter Turnout Gear.

https://www.hbsslaw.com/press/pfas-firefighter-turnout-gear/montana-court-denies-motions-to-dismiss-class-action-lawsuit-fighting-pfas-in-firefighter-turnout-gear 

“A Montana federal judge today denied motions to dismiss a class-action lawsuit brought by attorneys at law firms Hagens Berman, Heenan & Cook and Bliven Law Firm to combat toxic “forever chemicals” in firefighter turnout gear sold by DuPont/Chemours, 3M and other major corporations. The firms represent the city and county of Butte-Silver Bow, Montana, to assist them and other municipalities in abating the costly premature gear replacements faced due to the rampant health risks of perfluoroalkyl and polyfluoroalkyl substances (PFAS). *** The court rejected the defendants’ argument that they were engaging in ordinary commercial activities, explaining that ‘Defendants could not have achieved their goals of selling PFAS and turnout gear containing PFAS if Defendants’ knowledge of the harms of PFAS had been exposed. These actions by Defendants, allegedly acting together to conceal the known dangers of PFAS, do not constitute merely normal or ordinary commercial relationships.’”

See the April 4, 2025 law firm press release Butte, Montana Files Class-Action Lawsuit Fighting PFAS in Firefighter Turnout Gear to Aid Those Facing Costly Replacements.https://www.hbsslaw.com/press/pfas-firefighter-turnout-gear/butte-montana-files-class-action-lawsuit-fighting-pfas-in-firefighter-turnout-gear-to-aid-those-facing-costly-replacements 



See Jan. 9, 2026 case: UNIFORMED PROFESSIONAL FIRE FIGHTERS ASSOCIATION OF CONNECTICUT, et al. v. 3M, et al. https://www.casemine.com/judgement/us/6963a657827d4c0685d5653a 

File: Chap. 5, Emergency Vehicle Operation

TX: AMBULANCE – IMMUNITY - PHOTO EMER LIGHTS ON

On Jan. 21, 2026, in Michelle Ojeda v. City of Grand Prairie, the Court of Appeals of Texas, Fifth District, Dallas held (3 to 0) that trial court properly dismissed the lawsuit, since the intersection crash happened on an emergency run, lights (photo taken after the accident) and siren activated, and slowed down entering the intersection. https://cases.justia.com/texas/fifth-court-of-appeals/2026-05-24-01403-cv.pdf?ts=1769077961



THE COURT HELD: 



“In an attempt to raise a fact issue, Ojeda asserts in her briefing that the ambulance's emergency lights and siren were not activated when the ambulance entered the intersection. But the summary judgment record contains no evidence supporting this assertion and the testimony of Kildal and Herrera and the photograph of the ambulance immediately after the crash establish the emergency lights and siren were activated and in operation before and during the collision…. With respect to Ojeda's contention reckless disregard is shown by Kildal entering the intersection without knowing whether the light was green or red, a driver of an emergency vehicle is permitted to proceed through a red light without stopping if they do so after slowing as necessary for safe operation…. (citing Tex. Transp. Code § 546.001(2)). *** Data obtained from the Electronic Data Recorder device in the ambulance showed Kildal slowed the ambulance down five seconds before the collision from a speed of 33.3 mph to a speed of 16.8 mph at the time of impact.”  *** Under this exception, the waiver of immunity under the Texas Tort Claims Act does not apply to a claim based on a governmental employee's conduct if that employee, while responding to an emergency call or reacting to an emergency situation, acts in compliance with ‘the laws and ordinances applicable to emergency action,’ or in the absence of such a law or ordinance, the employee's actions are not taken ‘with conscious indifference or reckless disregard for the safety of others.’ Civ. Prac. & Rem. § 101.055(2).”



Legal lesson learned: After an on-duty accident, leave your siren on as you notify dispatch, and then take a photo showing your emergency lights still activated. 









File: Chap. 7 – Sexual Harassment

VA: FEMALE EMT - FIRED WRONG DATE RPT – PROCEED  

On January 22, 2026, in Jada Marshall v. Accomack County Department of Public Safety, U.S. District Court Judge Raymond A. Jackson, United States District Court for Eastern District of Virginia,  Norfolk, denied defense motion to dismiss the lawsuit. “When reviewed in totality, Plaintiffs workplace circumstances establish conditions sufficient for a sex-based hostile workplace claim to survive at this stage.” https://cases.justia.com/federal/district-courts/virginia/vaedce/2:2025cv00255/573201/8/0.pdf?ts=1769187301 



THE COURT HELD: 



“Plaintiff began employment on September 5, 2023….  As a condition of her employment, Plaintiff was required to complete Advanced EMT and Firefighter training at the Fire Academy within 12 months of her date of hire…  On October 12, 2023, Plaintiffs Fire Academy instructor, Phillip Kelly (‘Instructor Kelly’), sent Plaintiff a text message stating, ‘I would ask you out if I was not married.’ … Plaintiff reported the perceived harassment to her supervisor, Captain Shawn Malone (‘Cpt. Malone’)…. Plaintiff alleges that, following this report, Cpt. Malone ‘blamed’ and ‘belittled’ her, rather than disciplining Instructor Kelly or reporting her complaint to the County Administrator as required by DPS policy…. Cpt. Malone also told Plaintiff that ‘she was not mature or mentally fit enough to work for DPS,’ ‘she needed therapy’ and ‘she should get her home life straight.’ … Cpt. Malone also spoke to coworkers about Plaintiff, allegedly saying Plaintiff had engaged in sexual relationships with other co-workers and that Plaintiff should ‘close her legs and do her job.’ … On March 1, 2024, HR sent Plaintiff a letter granting her thirty additional days to complete the required training shifts…. Plaintiff subsequently completed all required clinical shifts during the granted extension and submitted documentation to Defendant to verify the completed shifts…. However, Plaintiff realized she incorrectly entered a date on the paperwork…. Plaintiff attempted to correct the documents, but Defendant did not accept her correction…. Instead, Defendant informed Plaintiff that she was being terminated, and cited the filing error as the sole reason for her termination…. On March 26, 2024, Plaintiff received a letter from Defendant formalizing her termination.



***  

Instructor Kelly's implicit proposition, in addition to Cpt. Malone's disparaging comments about Plaintiff ‘keeping her legs closed,’ indicate inappropriate sexual discussion by Plaintiffs superiors in her workplace. And, although a hostile workplace claim must meet a demanding standard, courts in this district have found that sexual harassment by one's supervisor is more likely to meet that standard because of the influence the supervisor may have on the workplace and in light of the inherent power imbalance.” 



Legal lesson learned: If an officer believes FF / EMT is not mentally “not fit for the job” then work with HR to get employee professionally evaluated. 





File: Chap. 8, Race Discrimination



OH: WHITE CAPT – No.1 LIST - NOT PROMOTED D/C TWICE



On December 29, 2025, in Michael Haas v. City of Akron, et al., U.S. District Court Judge . Philip Calabrese, United States District Court for the Northern District of Ohio, Eastern Division, held that individual defendants, including the Fire Chief cannot be individually sued for conspiracy to deny him promotion.  Case may now proceed to pretrial discovery against the City. In April 2024, he was ranked first of six candidates for District Chief.  August, 2024 a black female (ranked No. 5 on list) was promoted (using the “Rule of five) to District Chief; and in September 2024, Haas filed a charge of discrimination with the Equal Employment Opportunity Commission.  In March 2025, another District Chief retired, and the position was left vacant. The next month, Local 330 urged the Fire Chief to fill the position using the 2024 promotional list, which ranked Haas as the top candidate, but the Chief denied Local 330's grievance and refused to promote Mr. Haas to the open position. https://cases.justia.com/federal/district-courts/ohio/ohndce/5:2025cv00885/316724/27/0.pdf?ts=1767103886 



THE COURT HELD:



“Plaintiff Michael Haas is a white male who became a firefighter for the City of Akron, Ohio in July 1997…. From 2017 to 2024, Mr. Haas served as Akron's Captain of Fire Prevention and Fire Training and Safety Officer….From 2021 to 2023, Mr. Haas also served as Provisional Chief in Fire Training and in Fire Prevention….In 2024, at the age of 57, Mr. Haas participated in Akron's promotional process for consideration for a recently opened District Chief position….In April 2024, Mr. Haas was ranked first of six potential candidates for the position…. Before this ranking, Mr. Haas had no disciplinary history.



***

At all relevant times, Defendant Leon Henderson, an African American man, served as the acting Fire Chief for the City of Akron. 

***

Following the promotion of [Sierjie] Lash [ranked 5th on list] to District Chief in August 2024, retaliatory actions were taken against Mr. Haas….When he learned

about Lash’s promotion, Mr. Haas complained to [Chief] Henderson that the promotion

was discriminatory…. [Plaintiff alleged that Chief] Henderson failed to document, investigate, and report this complaint to upper management or human resources, in

violation of Akron’s policies…. 



***

The next month in September 2024, Mr. Haas filed a charge of discrimination with the Equal Employment Opportunity Commission and sent a second complaint of discrimination to Mr. Henderson….Later that same day, Mr. Henderson added Mr. Haas to the August 2024 transfer list…. Mr. Haas was transferred [from Captain of Fire Prevention and Fire Training and Safety Officer] to a ‘48-hour position on the line’ which required him to work 24-hour shifts….According to Mr. Haas, ‘[n]o other Captain . . . has been transferred to a 48-hour position without first either requesting it or as a result of discipline.’

***

Under the law of this Circuit, intracorporate conspiracy doctrine applies where individuals were employed in different departments. Hull, 926 F.2d at 510 (holding that a school’s superintendent, executive director, and administrator could not conspire because they were all ‘employees or agents of the [school] Board’); Upton v. City of Royal Oak, 492 F. App'x 492, 493 n.1 (6th Cir. 2012) (holding that the intracorporate conspiracy doctrine prevented a firefighter from bringing Section 1985(3) action against the mayor, city manager, assistant city attorney, and director of human resources). What matters is that the individual Defendants are “members of the same collective entity.” Hull, 926 F.2d at 510. Such is the case here, and each participated in the promotional process about which Plaintiff complains as employees or agents of the City of Akron…. For these reasons, the intracorporate conspiracy doctrine bars Mr. Hass’s civil conspiracy claim under Section 1985(3) against the individual Defendants.”



Legal lesson learned:  Race discrimination case by white officer may now proceed to pre-trial discovery.







File: Chap. 11, FLSA



VA: B/C PAID A FIXED SALARY – EXEMPT POSITION



On December 31, 2025, in Anthony Kelley, et al. v. The City of Alexandria, the United States Court of Appeals for the Fourth Circuit (Richmond, VA) held (3 to 0) that Battalion Chiefs are not entitled to overtime pay as “white collar” employees; they are guaranteed a salary payment regardless of hours worked. Although the City assigned each chief an annual salary, it converted that salary into hourly rates for payroll purposes.  When they work off-schedule hours, they are paid at the chief’s hourly rate. If they don’t work a scheduled shift, the City properly deducts those hours from their paid leave balance.  The fight in this case is about this last category of hours. When an employee is paid weekly (or on a less frequent basis) then exemption in 29 C.F.R. § 541.602(b) applies.

 https://www.ca4.uscourts.gov/opinions/231752.P.pdf 



THE COURT HELD:



“Current and former battalion chiefs for the City of Alexandria Fire Department sued the City seeking payment of unpaid overtime wages under the Fair Labor Standards Act. The district court granted summary judgment for the City, concluding that the chiefs were exempt from the Act’s overtime-pay requirements under the ‘highly compensated employee’ exemption. That exemption requires (among other things) that the City compensate the chiefs on a ‘salary basis.’



***



The Alexandria Fire Department has ten fire stations, split evenly between two battalions. The department employs ten battalion chiefs. Battalion chiefs rotate through operational or administrative schedules. Typically, the department assigns six chiefs (three for each of the two battalions) to an operational schedule, during which they’re responsible for the day-to-day operations of the fire stations within their assigned battalion. These chiefs are scheduled to work three 24-hour shifts according to a nine-day scheduling cycle.



The nine-day cycles are staggered such that two operational chiefs are on duty each day (one for each battalion). During each nine-day cycle, the chiefs are on duty the first, third, and fifth days, and off duty the remaining six days. Their ‘work period’ is 28 days.



So if the City paid them strictly based on scheduled hours, their paychecks could vary substantially from one pay period to the next. To avoid that, the City pays those chiefs for at least 106 hours each pay period, regardless of the scheduled hours they work.



And the City also pays them for the off-schedule hours they work, at the chief’s hourly rate. The fight in this case is about this last category of hours.



***



Under 602(a), an employer must show that ‘the employee regularly receives each

pay period on a weekly, or less frequent basis, a predetermined amount constituting all or

part of the employee’s compensation, which amount is not subject to reduction because of

variations in the quality or quantity of the work performed.’ 29 C.F.R. § 541.602(a). This

standard ensures the employee ‘get[s] at least part of his compensation through a preset

weekly (or less frequent) salary.’ Helix, 598 U.S. at 46. Though employers are generally

prohibited from taking deductions from this amount, the regulations allow them to do so in certain limited circumstances. 29 C.F.R. § 541.602(b).”



Legal lesson learned:  There has been lots of litigation concerning Battalion Chiefs being exempt or entitled to overtime.  

  

Note: See this review of the decision.  https://www.firefighterovertime.org/2026/01/04/fourth-circuit-rules-against-battalion-chiefs-in-virginia-flsa-lawsuit/ . See also: September 17, 2018. Battalion Chiefs, Executive Exemption, and Overtime. https://www.firefighterovertime.org/2018/09/17/battalion/



See also: The 6th Circuit on June 3, 2019 in Howard Holt, et al. v. City of Battle Creek, 

held that Battalion Chiefs were not entitled to overtime pay. https://www.opn.ca6.uscourts.gov/opinions.pdf/19a0114p-06.pdf 



See IAFF FLSA Manual (July 2022): https://www.iaff.org/wp-content/uploads/FLSA-Manual-2022-Edition_FINAL.22Aug01.pdf  - Salary Basis.









File: Chap. 12, Drug-Free Workplace



FL: B/C MJ MEDICAL USE – DEMOTED -  NOT COVERED ADA 

On January 13, 2026, in John Beckman v. The Collier County Board of Commissioners, Senior U.S. District Court Judge John E. Steele, United States District Court for the Middle District of Florida, Fort Myers Division, granted summary judgment to the County; even though Florida allows medically prescribed marijuana, it is still an illegal Federal drug and under ADA persons using illegal drugs are not “qualified individual.” The record shows that Beckman’s disability disclosures to Fire Department occurred in October 2020, April 2021, and September 2022. He  was selected for random drug testing on September 1, 2023, and after testing positive, placed on unpaid administrative leave, returned to work on October 17, 2023 he was demoted.  He resigned November 9, 2023.  https://cases.justia.com/federal/district-courts/florida/flmdce/2:2024cv00585/429227/35/0.pdf?ts=1768388107 



THE COURT HELD:



“Beckman began his employment with the County in 2006 as an Emergency Medical Technician. Beckman enjoyed a successful career with the County, and by 2016 had been promoted to Battalion Chief. At all relevant times Beckman had been able to perform the essential functions of his employment position with an accommodation for a gastrointestinal condition that substantially limits his major life activities. After multiple medications proved unsuccessful in managing the condition, on September 12, 2020, Beckman obtained a certification for medical marijuana use from the State of Florida.



***



In October 2020 Beckman notified both Deputy Chief Tony Camps (‘Deputy Chief Camps’) and Chief Tabatha Butcher (‘Chief Butcher’)about his medical marijuana use certification…. Beckman would periodically request and receive paid time off because of his medical condition. There were no issues about Beckman’s work performance, and Beckman continued to use the medical marijuana on and off as needed. Beckman was only tested at work because of the random drug testing protocol, and until September 1, 2023, he had never tested positive for the presence of marijuana in his system.



On September 1, 2023, Beckman was selected for random drug testing as part of the County’s testing protocol. The test came back positive for the presence of marijuana in Beckman’s system, and he was immediately placed on unpaid administrative leave until completing counseling with a substance abuse professional and returning a negative drug screening.



Beckman was cleared to return to work after testing negative for illegal substances on October 17, 2023. By October 24, 2023, Beckman received and signed a Behavioral Action Plan (‘BAP’) which included: (1) a thirty-day suspension credited as time served, (2) demotion from Battalion Chief II to Paramedic II with an approximate 24.5% pay cut, (3) a six-month driving prohibition, (4) a six-month probationary period, and (5) ineligibility for promotional opportunities for up to twenty-four months. Beckman did not appeal this discipline, but was unwilling to accept the demotion in rank. Beckman submitted a letter of resignation on October 26, 2023, and terminated his employment with the County on November 9, 2023. Beckman characterizes this as a constructive discharge by the County.



***

Beckman’s use of marijuana, even pursuant to his Florida certificate, was illegal under federal law, and the statutory exclusion is not satisfied by the Florida medical marijuana program. Accordingly, Beckman was not a qualified individual with a disability under the ADA…. But even construing this conduct as being a requested accommodation to allow the use of marijuana, it was not reasonable under the ADA because medical marijuana use was and still is illegal under federal law. Accordingly, any failure to accommodate claim based on the underlying facts fails as a matter of law.”



Legal lesson learned: Unfortunate to discipline a Battalion Chief for use of proscribed medical marijuana; numerous fire departments have in their policies or Collective Bargaining Agreements recognized the use of proscribed medical marijuana.



Note: The Drug Enforcement Administration (DEA) recently proposed a new rule to reclassify Marijuana as a Schedule III drug, which would allow use of marijuana for medical treatment. On December 18, 2025 President Donald J. Trump has issued an Executive Order to speed up consideration of the reclassification of marijuana. Increasing

Medical Marijuana and Cannabidiol Research, 90 FR 60541. https://www.federalregister.gov/documents/2025/12/23/2025-23846/increasing-medical-marijuana-and-cannabidiol-research 



See also: Dec. 22, 2025: MD – Howard County firefighters may use medical cannabis during off-hours, starting soon. https://baltimorefishbowl.com/stories/howard-county-firefighters-medical-cannabis/ 

Howard County Executive Calvin Ball on Friday announced an agreement between Howard County Government and the Howard County International Association of Fire Fighters (IAFF) Local 2000 to allow County Department of Fire and Rescue Services (DFRS) uniformed personnel off-duty usage of medical cannabis. The employees may not use the substance 12 hours before reporting to work, and they must present a valid medical cannabis authorization form to the County’s Office of Human Resources.



New policy allows Howard County firefighters to use medical cannabis. https://www.youtube.com/watch?v=wVEUB8WSdp8 



Dec. 19, 2025: What Does President Trump’s New Marijuana Directive Mean for You as a Fire Chief? https://www.firefighternation.com/fire-leadership/what-does-president-trumps-new-marijuana-directive-mean-for-you-as-a-fire-chief/ 



Jan. 2025: KY - Louisville union sues city to allow firefighters to use medical cannabis. https://www.youtube.com/watch?v=1jL6w0_sguI 

Bottom of Form









File: Chap. 13, EMS



OH: SUICIDE / SHOT HEAD – NO RESUCITATION / IMMUNITY 

On January 16, 2026, in Donald Goodrich v. City of Marion, Ohio, et al., U.S. District Court Judge James R. Knepp II, United States District Court for Northern District of Ohio, Western Division, granted summary judgment to the City and the EMS personnel.  The EMS called Medical Control at 12:19 a.m. and physician confirmed there was no need to resuscitate, the Corner arrived at 12:56 a.m. and determined patient was still breathing; he died at the hospital at 3:44 a.m. https://cases.justia.com/federal/district-courts/ohio/ohndce/3:2023cv02201/301916/55/0.pdf?ts=1768658747 

THE COURT HELD:

“The Court finds all Defendants are entitled to summary judgment on the Fourteenth Amendment claim…. Even if the Estate could establish a constitutional violation, Defendants would still be entitled to qualified immunity…. As there is ‘no constitutional right to adequate medical care for individuals who are not in the custody of the state,’ … and the Estate has failed to establish the state-created danger exception exempts this case from that general rule, the Estate has not demonstrated the infliction of constitutional harm against Goodrich such that the City of Marion, or any Defendant, is liable. *** City of Marion EMTs Ray and Kalb were dispatched at 12:08 a.m. on October 22, 2022, to 561 N. State Street for a possible suicide attempt; they arrived four minutes later. (Ray Aff., Doc. 45-1, at 1). After police cleared the scene, Ray entered and located Goodrich, who was slumped over a speaker box with a gunshot wound to the head. Id. Ray attests that based on his observations of Goodrich’s condition, he believed that condition was incompatible with life and Goodrich should be declared deceased…. Ray states Goodrich presented ‘agonal breathing,’ but that based on his education, training, and experience, agonal breathing was a sign death was near, though the exact timing remained unpredictable….Ray understood this breathing to be a natural part of dying….Ray did not begin resuscitative efforts on Goodrich. Ray relayed his rapid trauma assessment to Dr. Brandon Forbes at the Marion General Hospital Emergency Department at approximately 12:19 a.m.; Forbes agreed resuscitative efforts were not needed and Goodrich should be declared deceased…. Ray declared Goodrich deceased shortly thereafter and called the coroner….Coroner Assistant April Short arrived at approximately 12:56 a.m., but concluded she could not transport Goodrich because he was breathing…. Kalb and Ray then transported Goodrich to Marion General Hospital….  Goodrich was ultimately declared dead at Marion General Hospital at 3:44 a.m. on October 12, 2022, following resuscitative efforts.”  

Legal lesson learned: EMS properly called Medical Control to confirm resuscitation was not required; review and follow your protocol. 



File: Chap. 13, EMS



OH: ASHMA PT – 911 / HANG UP – DISPATCHERS NEG. 

On January 12, 2026, in Clinton T. Widdowson, as Administrator of the Estate of Tyler Joe-Austin Widdowson, et al. v. Lake County, Ohio, the Court of Appeals of Ohio, Eleventh District, Lake County held (2 to 1) that trial court judge should not have dismissed the two dispatchers from this lawsuit for their alleged “wanton and reckless conduct” - Angela King and Brandy Catanese.  On Saturday, April 30, 2022, at 5:26 a.m., Tiler Widdowson (age 24) called 911 on his cell phone for assistance. The call was received by Sgt. King who had difficulty discerning what Widdowson was saying. She was only able to discern the word 'help.” She entered into the Computer Aided Dispatch (CAD) system “Male just yelling help.” Despite her repeated requests, Widdowson was unable to provide his location, and sent deputies to Cambridge Condominiums on low level welfare check. At 6:06 a.m., she relistened to the call and added in the CAD the comment “just says please help, please help, can’t breathe” and further commented “sounds like it’s not directly into the phone either.” She did not reclassify the call from a welfare check to a medical emergency and did send fire or EMS, and did have second dispatcher radio this information to the deputies. https://www.supremecourt.ohio.gov/rod/docs/pdf/11/2026/2026-Ohio-67.pdf 



THE COURT HELD:



“King was the fire and EMS dispatcher and could have directly dispatched

those units (located about two minutes away) to the scene or, at the least, staged them

(put them on notice), but did not do so. Nor did she reclassify the call as a medical

emergency. Although deputies were already on the scene, the deputies, according to

Bowers, were not ‘trained medically’ to deal with a medical emergency.



We do find that the plaintiffs merit the opportunity of making that case to the

jury. Accordingly, summary judgment was improperly granted with respect to King.



***



We find that prior to hearing Tiler’s complaint that he could not breathe at about 6:06 a.m., King’s conduct was at most negligent. The initial classification of the call as a welfare check was in accordance with call center policies. In addition to classifying the event, King noted that the male caller was yelling ‘help’ and Catanese duly broadcast this information when dispatching Deputy Bowers.



After realizing the severity of the situation, however, King’s conduct could be described as the failure to exercise any care in circumstances in which there was a great probability of harm and/or the conscious disregard of or indifference to an obvious risk of harm. The critical issue of whether Tiler’s not being able to breathe constituted a medical emergency, i.e., a situation requiring an emergency medical response, is not one that needs to be resolved.”



Legal lesson learned: Please share this case with your dispatchers; a 911 call for “can’t breath” should be handled as a medical emergency with EMS responding. 



Note: Dissenting Justice: “While Tiler Widdowson’s death is undeniably tragic, and while the emergency response may not have been perfect, the legal standards governing this case do not permit liability under these circumstances.” 





File: Chap. 16, Discipline

IL: CPT / FFs WORE TRUMP MASKS STATION – PROCEED

On January 27, 2026, in Curt Koopman v. City of Evanston, et al., U.S. District Court Judge Joan B. Gottschall, United States District Court for Northern District of Illinois, Eastern Division, denied the City’s motion to dismiss. The Captain and other members of his crew briefly wore Trump masks while watch the inauguration on TV, and a photo was taken.  During the disciplinary interrogation, the Captain was asked “whether he supported Donald Trump during the recent presidential election.” https://cases.justia.com/federal/district-courts/illinois/ilndce/1:2025cv10892/485962/24/0.pdf?ts=1769597667 



THE COURT HELD: 



“Koopman’s complaint alleges that on ‘January 20, 2025, Plaintiff and multiple other members of the Evanston Fire Department briefly donned Donald Trump masks

while watching the presidential inauguration on television.’ …Further, plaintiff

alleges, ‘[a]t some point thereafter, someone posted an image of Plaintiff and several other members of the Evanston Fire Department wearing Donald Trump masks on an internet site.’… ‘When wearing the mask,’ plaintiff alleges, he ‘did not make any political statement, or express any political views.’… 



‘On or about January 23, 2025, Plaintiff received written notification that he was being subjected to a disciplinary investigation,’ which required his attendance at a ‘disciplinary

interrogation.’… Plaintiff alleges that during the interrogation, ‘Defendant [Fire Chief Paul] Polep ordered Plaintiff to answer all questions,’ including ‘whether he supported Donald Trump during the recent presidential election.’… After being ‘required to reveal that he was a supporter of Donald Trump,’ plaintiff ‘was subjected to a seven (7) shift suspension by Defendant Polep.’ …The suspension, plaintiff alleges, ‘was motivated by a desire to punish Plaintiff for his political support of a presidential candidate [who] was unpopular in the City of Evanston.’ … Koopman lost wages as a result of the suspension.



***

The court need not decide whether the complaint’s allegation of the reason for plaintiff’s

discipline, standing alone, would be considered plausible because the transcript of the

disciplinary interrogation offered by defendants provides evidence that plaintiff’s political affiliation was explicitly considered before he was disciplined. Plaintiff’s “support” of Donald Trump, which as far as the complaint alleges was limited to his personal beliefs and his vote, is constitutionally protected…. Because plaintiff has alleged a plausible First Amendment retaliation claim, the motion to dismiss for failure to allege that the plaintiff engaged in conduct protected by the First Amendment is denied.



***

With a few exceptions like the need for governmental efficiency or effectiveness (which

would not appear to apply to plaintiff’s actions in the privacy of his conscience or the sanctity of the voting booth), a government employer may not discipline an employee because the employee supports a particular political candidate. See Heffernan v. City of Paterson, 578 U.S. 266, 270 (2016).”



Legal lesson learned: Captain’s conduct was stupid, but avoid asking employees about their political views in the disciplinary process.  



Note: The U.S. Supreme Court in Heffernan v. City of Paterson, 578 U.S. 266, 270 (2016) held:

“In this case a government official [police chief] demoted an employee [detective demoted to patrol officer] because the official believed, but incorrectly believed, that the employee had supported a particular candidate for mayor. The question is whether the official’s factual mistake makes a critical legal difference. Even though the employee had not in fact engaged in protected political activity, did his demotion ‘deprive’ him of a ‘right . . . secured by the Constitution’? 42 U. S. C. §1983. We hold that it did.” https://supreme.justia.com/cases/federal/us/578/14-1280/ 







File: Chap. 16, Discipline

NV: CITY MGR FIRED – 2022 VIDEO FIRE CHIEF RESIGNING

On January 22, 2026, in Neil C. Krutz v. The City of Sparks, U.S. District Court Judge Miranda M. Du, United States District Court for the District of Nevada, held that the terminated City Manager lawsuit may proceed with his lawsuit on some claims, including that he was fired on September 5, 2023 in violation of his procedural due process protections. His contract included a provision allowing termination “for cause”). On December 5, 2022, the fire chief resigned over pending drug charge, and the City Manager made a video reporting the resignation.   In 2024, the city settled with the former chief about the public leak of the video for $381,000.   https://cases.justia.com/federal/district-courts/nevada/nvdce/3:2025cv00159/173760/49/0.pdf

THE COURT HELD:

Footnote 5:  “The parties dispute whether Krutz publicly disseminated the video statement or whether it was instead leaked to the public…. Defendants contend that Krutz posted the video on YouTube … whereas Krutz asserts that the video was shared privately via email with only the City of Sparks Fire Department employees, Mayor Lawson, Councilmembers Abbott, VanderWell, Anderson, Bybee, and Dahir, and Assistant City Managers Alyson McCormick and John Martini.”

Legal Lesson Learned: When a Fire Chief or other senior manager resigns, be very cautious in communicating info beyond the fact that there was a resignation; consult with legal counsel. 

Note: See September 23, 2024 article and TV Video: “Former Sparks Fire Chief pleads no contest to drug-related charge.” https://www.2news.com/news/local/former-sparks-fire-chief-pleads-no-contest-to-drug-related-charge/article_484d699c-7023-11ed-b795-ff8664a2c2d9.html 

“Former Sparks Fire Chief Mark Lawson pleaded no-contest last month to a drug-related charge brought against him in Dec. 2022. Included in the court’s judgement, Lawson is guilty of conspiracy to possess a drug that may not be introduced into interstate commerce, and he will have to pay a $2,000 fine and complete eight hours of substance abuse education. Earlier this year, the City of Sparks paid Lawson $381,000 to settle a lawsuit over his firing. His attorneys argued that he was unfairly fired for pending criminal charges, and that the City’s actions damaged Lawson’s reputation and ability to seek reemployment.”



See also: Sept. 5, 2024, Sparks City Council Special Meeting. https://www.youtube.com/watch?v=5NXiLsCyQwc. IAFF President calls for termination of City Manager (at 2:07) 

See also: May 9, 2023: City Manager Survives Termination Vote [3 to 2]:  https://www.youtube.com/watch?v=RmdIuKRFVuU 



File: Chap. 16, Discipline



OH: CHIEF FIRED – NO FED CT TRO / STATE CT CASE  

On January 7, 2026, in Jeremy Betsa v. City of Avon Lake, Ohio, IAFF Local 1361, et al.,  U.S. Magistrate Judge James E. Grimes, Jr., issued a Report and Recommendation to U.S. District Court Judge Donald C. Nugent, United States District Court for the Northern District of Ohio, Eastern Division, recommending the Court deny Jeremy Betsa’s December 15, 2025 “Emergency Motion For A Temporary Restraining Order.”  He had a pending lawsuit in Lorain County Court of Common Plea, also seeking a TRO (been suspended with pay since August 2025; he was ultimately fired December 31, 2025 for “workplace conduct and leadership” issues),  Federal courts follow “abstention” doctrine where they decline to intervene in matters already pending in state court. He can appeal his termination to the City’s Civil Service Commission. https://public.fastcase.com/Jhe1Qn%2BmJndQYQU6z%2FeNmypmOFzJk4IjV67xdVBvH10%2BbioR%2BE7hDrSDKPa8oeXy4gUzK0dNFlYVAdtPS9qapAikGtcKVY%2BDC%2Fxrd0A1wWk%3D?utm_medium=email&_hsenc=p2ANqtz--Rb3GwipZHtCJJMLiUWpVHk6Q4w73GSXOI_LD5Raf1axu72BnOP1L2YEQ80fNqXbpHCp329zbZOj3hD1ZT_BRNOO8R9w&_hsmi=226712652&utm_content=226712652&utm_source=hs_email 

THE MAGISTRATE WROTE: 

“The District Court referred Betsa's Motion to me on January 2, 2026. Doc. 28. That day, I set a hearing by videoconference for January 6…. To recap, Betsa has two lawsuits pending related to the same factual matter—one in state court and one in federal court. Also pending in both cases are Betsa's TRO motions. The heart of Betsa's lawsuits, and his TRO motions, are his claims that the City suspended him, and later terminated him, in violation of Ohio law and his federal due process rights. At the TRO hearing, Betsa explained that his Ohio lawsuit focuses on his state-law claims, whereas his federal lawsuit focuses on federal claims.

***

Betsa hasn't shown a likelihood of success on his due process claim because this Court should abstain from deciding the issue under the authority of Younger v. Harris, 401 U.S. 37 (1971). 

‘Under Younger abstention ... a federal court must decline to interfere with pending state civil or criminal proceedings when important state interests are involved.’ O'Neill v. Coughlan, 511 F.3d 638, 641 (6th Cir. 2008) (citations omitted). ‘Younger abstention is not a question of jurisdiction, but is rather based on ‘strong policies counseling against the exercise of such jurisdiction.' Id. (citing Ohio Civil Rights Comm'n v. Dayton Christian Sch., Inc., 477 U.S. 619, 626 (1986). 

***

Even if Betsa had cleanly separated his state-law and federal claims in the relevant venues, which he has not done, abstention under Younger would still be warranted. This is so because Betsa's procedural due process claim is inextricably intertwined with his state-law procedural issues which he has raised in his state case. Indeed, Betsa concedes that he is not arguing that Ohio's disciplinary and termination procedures are unconstitutional. This means that if the City properly adhered to Ohio law when it suspended and terminated Betsa, it necessarily did not violate Betsa's due process rights.[ And Betsa has only asked the Ohio court—not this Court—to determine whether the City properly adhered to Ohio law. So the Ohio court should resolve Betsa's state-law claim before this Court wades into Betsa's related due process claim.”

Legal lesson learned:  Federal courts will normally abstain when the employee has already filed a lawsuit in state court on similar issues.

Note: Top of Form

Jan. 1, 2026:Avon Lake terminates fire chief after investigation into 'workplace conduct and leadership [TV VIDEO.]: https://www.youtube.com/watch?v=NQ_XX2qp684 

Jan. 1, 2026: https://www.wkyc.com/article/news/local/lorain-county/3news-investigates-avon-lake-terminates-fire-chief-investigation-into-workplace-conduct-leadership/95-a94cb6d7-c3ff-4355-be21-18103dc8f3f4



File:  Chap. 16, Discipline

MA: FF FIRED – MUST APPEAL TO CIVIL SERVICE COMM.

On January 5, 2026, in Casley Bailey v. Boston Fire Department, the Commonwealth of Massachusetts Appeal Court held (3 to 0; unpublished opinion) that the trial court properly denied his “emergency motion for a preliminary injunction to stay the disciplinary proceedings.” He was fired the same day (regarding alleged workplace injury) he filed his complaint; he must first exercise his appeal rights to the state’s Civil Service Commission (where he has previously appealed other discipline). file:///C:/Users/lawre/Downloads/25P0275.pdf  

THE COURT HELD:

“The plaintiff, Casley Bailey, filed a complaint in the Superior Court against the defendant Boston Fire Department (department) seeking to stay the department's ongoing

disciplinary action against him. He accompanied the complaint with an emergency motion for a preliminary injunction to stay the disciplinary proceedings.



Meanwhile, the same day the plaintiff filed his complaint, the department announced its final decision and discharged him from service as a firefighter. In opposition to the preliminary injunction, the department argued that the request should be dismissed as moot and also for failure to exhaust administrative remedies. After a hearing, a Superior Court judge denied injunctive relief on the ground that the plaintiff ‘must first exhaust his administrative remedies before coming to Court.’ Shortly thereafter the judge dismissed the complaint because the only relief the plaintiff sought -- the stay of the disciplinary

procedures -- had been denied.



The plaintiff appeals from the dismissal of his complaint. He asserts that the physician who examined him in connection with his claimed work-related injury forged a medical release; that the department chief who oversaw the disciplinary action was biased against him; that his union colluded with the department and failed to provide adequate representation, "rendering administrative remedies futile"; that the judge failed to consider his claim of irreparable harm, particularly the loss of health insurance for his family; and, finally, that he was disciplined more severely than similarly situated

firefighters. 



Notwithstanding these claims of ‘fraudulent evidence, procedural misconduct, and labor law violations,’ we conclude that the judge did not abuse his discretion in denying the

injunction and dismissing the complaint for failure to exhaust available remedies.



***



Moreover, at the time the preliminary injunction was denied and the case was dismissed, the plaintiff had not yet availed himself of the remedies available to him under the civil service statute, G. L. c. 31, §§ 41-45. The plaintiff was a tenured civil servant entitled to the protection of the statute. Documents in the plaintiff's record appendix show that within one month of the dismissal of his complaint he was actively challenging his termination in proceedings before the Civil Service Commission (commission).



The plaintiff's claim of irreparable harm -- the harm from loss of employment -- is generally not sufficient to obtain an injunction.”



Legal lesson learned: Must first exhaust administrative right of appeal to Civil Service Commission before seeking judicial relief. 



	Note:  See his prior discipline appeals. 

February 6, 2025: Civil Service Commission: https://www.mass.gov/doc/bailey-casley-v-boston-fire-department-2625/download 

“The Commission affirmed the decision of the Boston Fire Department (BFD) to suspend a firefighter for 60 days for violation of rules related to untruthfulness and misrepresentation regarding the unauthorized use of emergency lights and sirens on his personal vehicle.”



May 6, 2024: Civil Service Commission - https://www.mass.gov/doc/bailey-casley-v-boston-fire-department-62724/download

“The four-tour suspension [took FMLA leave to take Lt. exam] is modified to a two-tour

suspension and the Appellant shall be restored to his position for the two remaining tours

without loss of pay or other benefits.” 
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Lawrence T. Bennett, Esq.

Professor – Educator Emeritus

Former Program Chair, Fire Science & Emergency Management

Cell 513-470-2744

Lawrence.bennett@uc.edu 



25 RECENT CASE REVIEWS 

UPDATING: TEXTBOOK:  FIRE SERVICE LAW (Second Edition; 2017) (ISBN 978-1-4786-3397-6); Waveland Press: http://www.waveland.com/browse.php?t=708

Chap. 1 – American Legal System, incl. Fire Codes, Investigations, Arson   

CA: ARSON / MJ GROW IN BLDG / CITY KNEW – IMMUNITY

CA: ARSON FOREST - DROUGHT / “BEETLE” – RE-SENTENCE



Chap. 2 – Line Of Duty Death / Safety

MD: 3 LODDs – BLDG NOT MARKED / CAD – WK COMP ONLY 

GA: FF LOST FINGERS – CARGO TRAY MFR – PUNITIVE DAM.

FL: “HALO LAW”  – 25 FEET NO APPROACH ZONE - ARRESTS



Chap. 3 – Homeland Security, incl. Active Shooter, Cybersecurity, Immigration	



Chap. 4 – Incident Command, incl. Training, Drones, Communications

OR: BEACHIE CREEK FIRE – HELICOPTERS – GOV IMMUNITY



Chap. 5 – Emergency Vehicle Operations 

TX: FF DRIVING FD VEH TO WORK – ACCID. - CITY NO LIAB



Chap. 6 – Employment Litigation, incl. Work Comp., Age, Vet Rights

WV: KNEE – DEGENERATIVE – WK COMP /SURGEON’S RPT

FL: MILITARY – NO “PREFERANCE” PROMOTION – USERRA

PA: COLON CANCER – TOBACCO 25YRS / FAMILY – NO LODD



Chap. 7 – Sexual Harassment, incl. Pregnancy Discrimination, Gay Rights

DC: HOSTILE WORK ENVIRON – BY SGT – CASE PROCEED



Chap. 8 – Race / National Origin Discrimination  



Chap. 9 – Americans With Disabilities Act   

NY: BACK / NECK – CAN’T DO JOB – ADA CASE DISMISSED

					

[bookmark: _Hlk66807098]Chap. 10 – Family Medical Leave Act			   



Chap. 11 – Fair Labor Standards Act 

GA: DEATH INVESTIGATORS - NOT EXEMPT “ADMIN.” 

DC: FED. EMPLOYEES – OVERTIME ONLY IF “IN WRITING”



Chap. 12 – Drug-Free Workplace, inc. Recovery 

			

Chap. 13 – EMS, incl. Community Paramedicine, COVID-19

NY: EMT LICENSE REVOKED – 26 PATIENTS ENDANGERED

TX: PATIENT FELL OFF COT – P’S EXPERT IS A MEDIC 

MA: 8-MO CHILD – 2 EMTs DIDN’T CANCEL ALS – NO CASE

NY: COVID – FF CLAIMS VAC FETAL CELLS – CASE PROCEED



Chap. 14 – Physical & Medical Fitness, incl. Heart Health 

FL: FF FIRED – ANNUAL PHYSICAL – TRIED AVOID TB TEST

	 			

[bookmark: _Hlk145934314]Chap. 15 – Mental Health, incl. CISM, Peer Support, Pet Therapy 

TX: MEDIC SUICIDE – CTY SUBPOENAS PSYCH RECORDS

OR: DISPATCHER – 20 YRS – 2 OF 3 MDs REPORT NO PTSD 

 		

Chap. 16 – Discipline, incl. Code of Ethics, Social Media, Hazing  

FL: B/C FIRED – REFUSED TO ISSUE COVID REPRIMANDS 

TX: FEMALE LT – 5-DAY & 10-DAY SUSP - LEAVING STATION



Chap. 17 – Arbitration, incl. Mediation, Labor Relations

SC: UNION PRES. FIRED – SPOKE CITY COUNCIL /1st AMEND

  				

Chap. 18 – Legislation, incl. Public Records			

CT: NEW DROP LAW – NOT FF UNDER 55 – CASE PROCEED







Chap. 1 – American Legal System, incl. Fire Codes, Investigations, Arson  



CA: ARSON / MJ GROW IN BLDG / CITY KNEW - IMMUNITY



On February 24, 2026, in Pink Selkin, et al. v. City of Los Angeles, the California Court of Appeals, Second District, Fifth Division held (3 to 0) that trial court properly dismissed the lawsuit be individuals living in the commercial building who were injured in the arson fire.  While police on prior occasions observed safety issues in the building, and the fire department received two customer service requests regarding an alleged marijuana grow operation at the property, which were forwarded to the Los Angeles Department of Building and Safety (DBS), there is governmental immunity for the City of Los Angeles under the Government Claims Act under section 815.6, based on its failure to carry out a mandatory duty to abate obvious building and safety code violations.  https://public.fastcase.com/Jhe1Qn%2BmJndQYQU6z%2FeNm57E189vmSMp%2BOS67ay8wFWitKPcCGY4GMdxJS93bY4IOZ1rR%2BpqLAwnmO1MhhKsFw8mOzyCAgo2oZ0ZZPsNViU%3D?utm_medium=email&_hsenc=p2ANqtz-_RDDEsF8WYWrAIUyd_V4g0U3Z9WIVpc4wUXBmJG03XH_ukvjIDW01jf2KlbNNNJy_jYwJIbAOIzBm1vMJk5QjVjhiSog&_hsmi=226712652&utm_content=226712652&utm_source=hs_email 



THE COURT HELD: “This case arises from an arson fire at a commercial building in Los Angeles which killed two individuals. The survivors of the deceased filed several suits against the City. Pink Selkin, who was also trapped in the fire and survived, filed a separate suit, seeking damages for her permanent injuries, including severe burns over more than three-quarters of her body.  Plaintiffs' theory of liability is that because City employees had actual knowledge of obvious fire safety hazards, the City had a mandatory duty to ensure that the substandard conditions were addressed, and because the City's knowledge was not in any way related to a building inspection, the inspection immunity statute does not protect the City from liability for its failure to fulfill its mandatory duties…. A  DBS [Department of Building and Safety] staff member testified that DBS is not trained in matters concerning unlawful growing of marijuana, however, and therefore DBS forwarded the requests to the police department.[3]



Footnote 3: Based upon the appellate briefing and the trial court's minute order, we understand that no party presented evidence that any DBS personnel inspected the property or personally observed any substandard conditions of the property.



However, [Government Code] section 818.6 provides a specific statutory immunity for inspections: ‘A public entity is not liable for injury caused by its failure to make an inspection, or by reason of making an inadequate or negligent inspection . . . for the purpose of determining whether the property complies with or violates any enactment or contains or constitutes a hazard to health or safety.’”



Legal lesson learned: There is broad statutory immunity for failure to inspect, or apparently also for failure to follow up.  LA’s Department of Building and Safety needs a protocol on handling calls for marijuana growth operations in buildings. 



Chap. 1 – American Legal System, incl. Fire Codes, Investigations, Arson  



CA: ARSON FOREST - DROUGHT / “BEETLE” – RE-SENTENCE



On February 17, 2026, in The People v. Derek J. Gutierrez, the California Court of Appeal, Fourth District, Division 1 held (3 to 0) that the trial court must resentence him; he received an enhanced prison term for setting fire to a forest during a declared state of emergency (drought caused beetle infestation filling millions of trees). A jury convicted him of felony arson of forest land and found true a sentencing enhancement allegation that he set the fire "during and within an area" proclaimed by the Governor to be in a state of emergency. (Pen. Code, § 454, subd. (a)(2).) The enhancement elevates the sentencing triad for this type of arson by five, seven, or nine years. However, the prosecutor failed to prove to the jury that the 2015 state of emergency applied to Riverside County when in December 2023 Derek J. Gutierrez was arrested for setting a fire.  https://www.casemine.com/judgement/us/6995c147d22bd43f3d89db5b 



THE COURT HELD:  “On December 9, 2023, around 6:30 a.m., [property owner] Jorge heard ‘yelling and screaming’ outside. He drove up the hill to investigate. He stopped the truck near some bushes about halfway between his house and the mountains. Gutierrez came out of the bushes wearing a backpack. He was about 100 or 200 feet from Jorge. Jorge recognized him because, about a year earlier, he had seen the owner of the property tell Gutierrez to leave the property and never come back. Jorge asked Gutierrez what he was doing, and Gutierrez asked him for a beer. Jorge took a photograph of Gutierrez and told him he had no beer. Gutierrez went back into the bushes, and Jorge could no longer see him. A few minutes later, Jorge saw smoke coming from the bushes. He called the property owner, then 911. While Jorge was on the phone reporting the smoke to the 911 dispatcher, Gutierrez began walking down the hill while ‘yelling, and saying something.’ Firefighters from the Riverside County Fire Department arrived within 15 to 20 minutes. A fire captain noticed smoke as he approached. He saw a person standing near the location of the smoke. The person started walking down the hill through the forest toward Lakeland Village. The captain later identified the person as Gutierrez…. The fire investigator headed back to where he had seen Gutierrez and found him walking on Grand Avenue about a mile from the location of the fire. He arrested him and patted him down for weapons. According to the investigator, Gutierrez physically resisted when he tried to handcuff him. The investigator called for backup and eventually managed to place Gutierrez in the back of his CAL FIRE truck. The fire investigator found two lighters in Gutierrez's pocket and three lighters in his backpack and grocery bag. One of the lighters was a "small butane lighter" that was out of fuel. *** We agree with Gutierrez that this language in the proclamation does not declare a statewide state of emergency, but rather expressly limits the state of emergency to areas and zones of the state that were yet to be identified. Because the proclamation did not extend statewide, the People failed to prove Gutierrez committed arson during and within an area in a state of emergency.”



Legal lesson learned: The defendant remains convicted of arson but must be re-sentenced. 











Chap. 2 – Line Of Duty Death / Safety



MD: 3 LODDs – BLDG NOT MARKED / CAD – WK COMP ONLY 



On Feb. 20, 2026, in Rachel Butrim, et al. v. Mayor and City Council of Baltimore,  U.S. District Court Judge Matthew J. Maddox. United States District Court for the District of Maryland dismissed the lawsuit by the families of the three firefighters who died on January 24, 2022 in a condemned rowhome (no marking; not in CAD) since there was no proof of City’s “deliberate intent of the employer to injure or kill.”  Their sole remedy is worker’s comp. This is the second lawsuit filed by the families; first dismissed by Judge Maddox on Dec. 20, 2024, and this case was filed in state court alleging “state-created danger” and then removed by City to federal court.  https://cases.justia.com/federal/district-courts/maryland/mddce/1:2025cv00796/578117/19/0.pdf?ts=1771692701 



THE COURT HELD:  “In the minutes before 6:00 a.m. on January 24, 2022, firefighters from the Third Battalion of the Baltimore City Fire Department (‘BFD’) responded to a fire at 205 South Stricker Street (the ‘Property’), a condemned rowhome in the Mount Clare neighborhood of Baltimore, Maryland…. Six firefighters were ordered to enter the structure, and the house collapsed moments later…. There were no markings or placards placed outside the Property indicating that it was structurally compromised….  After the collapse, a rescue team removed two firefighters from the home; three of the others-Paul Butrim, Kelsey Sadler, and Kenneth Lacayo-died; and the sixth firefighter-John McMaster-sustained serious permanent injuries…. (Paul Butrim, Kelsey Sadler, Kenneth Lacayo, and John McMaster are referred to herein as ‘Plaintiff Firefighters.’)… In 2010, ‘to comply with federal regulators and industry standards,’ as well as ‘in response to the ‘serious known threats associated with unsafe vacant buildings,” the City implemented a program called Code X-Ray to ensure that firefighters would never be ordered into a structurally unsafe condemned property…. Under Code X-Ray, the City marked structurally compromised buildings with reflective placards or a painted red X, which warned firefighters not to enter…. A marking system like Code X-Ray was necessary for the City to secure and maintain grants for municipal services, as new federal funding was ‘increasingly conditioned on adequate safety and mitigation strategies for vacant and condemned properties.’ … According to the Complaint, Plaintiff Firefighters would not have continued working for the City if they knew that it had lied about Code X-Ray’s discontinuation ‘because they valued their lives and families more than their municipal jobs.’ *** But even if all the foregoing acts attributed to the City constituted ‘affirmative acts’ for purposes of a state-created danger claim, Plaintiffs do not allege any facts to support a reasonable inference that any City or BFD official, at any point, acted “with the purpose of” harming Plaintiff Firefighters.” 



Legal lesson learned: Tragic set of facts, but worker’s comp appears to be the only remedy of the families of the three firefighters killed in this abandoned rowhome. 



Note: See the first case that was dismissed in 2024. Butrim v. Mayor of Balt. (“Butrim I”), https://cases.justia.com/federal/district-courts/maryland/mddce/1:2025cv00796/578117/19/0.pdf?ts=1771692701 





Chap. 2 – Line Of Duty Death / Safety	



GA: FF LOST FINGERS – CARGO TRAY MFR – PUNITIVE DAM.



On February 12, 2026, in Joshua Tayor Chillous v. Kovatch Mobile Equipment Corporation and Onscene Solutions, LLC, U.S. District Court Judge Lisa Godbey Wood, United States District Court for Southern District of Georgia, Brunswick Division, denied partial summary judgments by OnScene (sued for punitive damages; bolts were too short); and KME for negligence (3 fire engines needing repair in Norfolk, Groton, and Guam, but never inspected this engine).  The plaintiff, a civilian firefighter at Kings Bay Naval Base, had two fingers severed on June 16, 2022 when the cargo bay fell off the KME engine. https://cases.justia.com/federal/district-courts/georgia/gasdce/2:2024cv00049/96644/96/0.pdf?ts=1771001361 



THE COURT HELD: “Plaintiff filed this personal injury action after he was injured by an allegedly defective sliding cargo tray attached to a firetruck located at Kings Bay Naval Base in St. Mary's, Georgia…. On June 16, 2022, Plaintiff, a civil firefighter employed by the Department of Defense, was attempting to access the cargo tray while gathering supplies for an emergency when the deployed tray fell to the ground, trapping his middle and ring finger and severing both fingers at the first joint….  A Naval Safety Specialist, Dean Merrill, later investigated the incident and reported that the screws of the tray door had failed, the screws being too short for the screw hold…. OnScene designed and built the cargo tray, including the stopping mechanism…. The tray was then affixed to the firetruck by the truck's manufacturer, KME, who then sold the truck to the Department of the Navy (‘the Navy’)…. Plaintiff also points to deposition testimony provided by an OnScene representative that the cargo tray was approved by non-engineers, after alleged tests that did not include calculations of expected force exerted in the field, even though OnScene was aware of the danger of a defective cargo tray at the inception of the product…. Further, OnScene retained no documentation of the tests….  Nor did OnScene retain any design drawings or documents identifying the defective units…. OnScene had identified three trucks with short hardware, Norfolk, Groton, and Guam, omitting the truck at Kings Bay. *** From these facts, a reasonable jury could conclude that KME's failure to inspect the Kings Bay truck or identify the Kings Bay truck as having a defective cargo tray would foreseeably lead to Plaintiff's injury.



Legal lesson learned: The civilian firefighter may now proceed to trial and seek from a jury punitive damages against OnScene and ordinary damages against KME. 





Chap. 2 –  FF LODD / Safety



FL: “HALO LAW”  – 25 FEET NO APPROACH ZONE  - ARRESTS



On January 1, 2025, the new “Halo Law” became effective. On April 12, 2024, Governor Ron DeSantis signed into law the Halo Law, passed under House Bill 184, Impeding, Threatening, or Harassing First Responders. https://www.flhouse.gov/Sections/Bills/billsdetail.aspx?BillId=78745 

Read the statute: https://www.flhouse.gov/Sections/Documents/loaddoc.aspx?FileName=_s0184er.DOCX&DocumentType=Bill&BillNumber=184&Session=2024 

Section 1

Approaching a first responder with specified intent after a warning

(1) As used in this section, the term:

(a) “First responder” includes a law enforcement officer as defined in s. 943.10(1), a correctional probation officer as defined in s. 943.10(3), a firefighter as defined in s784.07(1), and an emergency medical care provider as defined in s. 784.07(1)

(b) “Harass” means to willfully engage in a course of conduct directed at a first responder which intentionally causes substantial emotional distress in that first responder and serves no legitimate purpose.

(2)(a) It is unlawful for a person, after receiving a verbal warning not to approach from a person he or she knows or reasonably should know is a first responder, who is engaged in the lawful performance of a legal duty, to knowingly and willfully violate such warning and approach or remain within 25 feet of the first responder with the intent to:

1. Impede or interfere with the first responder’s ability to perform such duty;

2. Threaten the first responder with physical harm; or

3. Harass the first responder.

(b) A person who violates this subsection commits a misdemeanor of the second degree, punishable as provided in s. 775.082 or s. 775.083.40

Section 2. This act shall take effect January 1, 2025.



Legal lesson learned: An excellent statute; hopefully similar laws will be enacted in many other state. 



Note: Jan. 28, 2026:  Man arrested under Florida's Halo Law. https://www.youtube.com/watch?v=US5dFGLzqQo 

What Is the Halo Law?

The Halo Law, passed under House Bill 184, was signed into law by Governor Ron DeSantis in April 2024. It establishes a 25-foot no-approach zone around first responders engaged in their official duties. If someone is verbally warned to stay back and continues to approach within this zone, they could face penalties, including fines and potential jail time.

Sheriff Grady Judd of Polk County has been a vocal advocate for the law, emphasizing that it does not restrict the public’s right to record first responders but aims to prevent interference or harassment while they work. https://www.muscalaw.com/blog/understanding-floridas-new-halo-law-and-its-impact-first-amendment-rights 





See also: ACLU of Florida: HB 75/SB 184 - Criminalizing Bystanders for Exercising First Amendment Rights.  https://www.aclufl.org/legislation/hb-75sb-184-criminalizing-bystanders-exercising-first-amendment-rights/ 









 







Chap. 4 – Incident Command, incl. Training, Drones, Communications



OR: BEACHIE CREEK FIRE – HELICOPTERS – GOV IMMUNITY



On February 9, 2026, in Freres Timber, Inc., et al. v. United States of America, United States Court of Appeals for the Ninth Circuit (San Francisco) held (3 to 0; unpublished opinion) the Forest Service incident commanders have discretion regarding how to use helicopters and how to mount an attack to fight the Beachie Creek fire and Forest Service is immune from liability.  

The Beachie Creek Fire began Aug. 16, 2020 in the Willamette National Forest, and a “historic windstorm” on Monday, Sept. 7 caused rapid spread west through the Willamette and Mt. Hood National Forests, and adjacent private lands and communities. https://www.fs.usda.gov/r06/willamette/fire/info/beachie-creek-fire 



THE COURT HELD:  “Freres Timber, Inc. and Freres Lumber Co., Inc. (‘Freres’) appeal the district court's dismissal of their lawsuit asserting Federal Tort Claims Act (‘FTCA’) claims against the United States Forest Service (‘Forest Service’) for its negligent handling of the Beachie Creek fire. Freres also appeals the district court's denial of Freres's request for jurisdictional discovery. We have jurisdiction under 28 U.S.C. § 1291. We affirm. ***  [T]he 

Forest Service's decisions regarding how to use helicopters and how to mount an attack to fight the Beachie Creek fire were discretionary because they involved ‘an element of judgment or choice.’ … The Forest Service Manual gives broad discretion to the Forest Service to make decisions based on the circumstances of each fire. And Freres does not point to any ‘federal statute, regulation, or policy [that] specifically prescribes a course of action’ that the Forest Service must adhere to when fighting a forest fire…. Therefore, determining a fire suppression plan and utilizing available resources inherently involves discretion.”



Legal lesson learned: Governmental immunity for discretionary decisions by Forest Service incident commanders.



Note: See Forest Service pictures of the fire. https://www.fs.usda.gov/r06/willamette/fire/info/beachie-creek-fire 





Chap. 5 – Emergency Vehicle Operations



TX: FF DRIVING FD VEH TO WORK – ACCID. - CITY NO LIAB 



On February 10, 2026, in City of Houston v. Sheniqua Henderson, the Court of Appeals of Texas, Fourteenth District held (3 to 0) that the trial court should have dismissed the plaintiff’s lawsuit against the City of Houston, since the firefighter was off duty when the accident occurred when he was driving to his station on September 1, 2022, at 6:19 am.  Under Texas state law a city or other governmental unit is only liable for automobile accident when it occurs “within his scope of employment.” https://cases.justia.com/texas/fourteenth-court-of-appeals/2026-14-25-00078-cv.pdf?ts=1770741693 



THE COURT HELD:  “ On September 1, 2022, Henderson was driving on the service road of the North Sam Houston Parkway in Harris County. City of Houston employee and firefighter Carlos Manuel Pascualli was driving to work in a vehicle owned and provided to Pascualli by Houston in the lane next to Henderson, when Pascualli changed lanes and collided with Henderson's vehicle…. Pascualli provided a supporting affidavit establishing that he was off-duty, not on call, and driving to start his shift at 6:30 am.



On September 1, 2022, at approximately 6:19 am, I was traveling on North Sam Houston East Parkway Service Road, Harris County Texas, when my vehicle collided with Plaintiff's vehicle. I was traveling to Fire Station 99 located in 18580 Chanute Road, Houston, Texas 77032. At the time of the collision on September 1, 2022, I was off duty, not on call and driving to work. At the time of the collision, I was not being directed by the Houston Fire Department, or furthering Houston Fire Department business.



In response, Henderson argued that Pascualli's affidavit was a sham affidavit. She further claimed that Pascualli was in the scope of his employment and that she was entitled to take his deposition. *** Tex. Civ. Prac. & Rem. Code Ann. § 101.021. A governmental unit is only liable for the negligence of its employee, if and when that employee is ‘acting within his scope of employment.’ … Although Henderson argues that she also has a direct negligence claim against Houston, she cites no authority or statute, nor have we found any, other than Section 101.021 that waives Houston's immunity for injuries resulting from the use of a motor-driven vehicle.”



Legal lesson learned: Firefighter was off duty; city cannot be sued.









Chap. 6 – Employment Litigation, incl. Work Comp., Age, Vet Rights



WV: KNEE – DEGENERATIVE – WK COMP /SURGEON’S RPT



On February 27, 2026, in City of Wheeling v. Cody Melsop, the West Virginia Intermediate Court of Appeals held (5 to 0) that the firefighter was entitled to worker comp;  his right knee surgery was required because of the December 21, 2023 injury carrying a tote up the stairs, not because of his degenerative knee condition.  He was carrying a large tote with about forty pounds of supplies from the laundry room, which is downstairs, and he proceeded up the stairs, when  about halfway up the stairs, he felt an excruciating pain in his right knee and immediately thereafter felt a loss of stability and that his knee was weak.  An MRI did reveal an irregularity at the posterior horn of the medial meniscus without displaced tearing, but his surgeon who performed the surgery reported the knee injury was as a result of the workplace in jury. The Workers' Compensation Board of Review relied on the report of the surgeon, reversing the Hearing Officer who relied on the work comp retained doctor.  https://www.courtswv.gov/sites/default/pubfilesmnt/2026-02/25-ICA-338_MD.pdf 



THE COURT HELD:  “Wheeling argues that the Board erred in finding the opinion of Dr. Frank to be more credible than that of Dr. Magone based solely upon Dr. Frank's status as Mr. Melsop's treating physician and Dr. Magone only conducting a records review, when Dr. Magone's opinion is more consistent with Mr. Melsop's medical records. Wheeling further argues that Dr. Frank failed to explain the alleged causal relationship between Mr. Melsop's meniscal tear and his compensable injury, while Dr. Magone's conclusion that Mr. Melsop's tear is degenerative in nature is consistent with his medical records. Wheeling also argues that the Board's award of TTD benefits to Mr. Melsop is based upon its mischaracterization of the evidence that Mr. Melsop's work restrictions cannot be met. We disagree…. Upon review, we conclude that the Board was not clearly wrong in finding that the preponderance of the medical evidence establishes that Mr. Melsop sustained a right knee medial meniscal tear in the course of and resulting from his employment.”



Legal lesson learned: Another drawn out battle between a firefighter (with some evidence of a prior degenerative condition) and his employer.



Note: “On April 29, 2025, this Court issued a memorandum decision affirming the Board's order. See City of Wheeling v. Melsop, No. 24-ICA-379, 2025 WL 1249650 (W.Va. Ct. App. April 29, 2025) (memorandum decision). On October 21, 2025, the Supreme Court of Appeals of West Virginia affirmed this Court's decision. See City of Wheeling v. Melsop, No. 25-382, 2025 WL 2962901 (W.Va. Oct. 21, 2025) (memorandum decision).”





Chap. 6 – Employment Litigation, incl. Work Comp., Age, Vet Rights	

 

FL: MILITARY – NO “PREFERANCE” PROMOTION - USERRA



On February 17, 2026, in John Kutz v. Bonita Springs Fire Control and Rescue District, U.S. District Court Judge Sheri Polster Chappel, United States District Court for Middle District of Florida, Fort Myers Division, denied the defendant’s motion to dismiss, and held that there was some evidence in the Complaint that his membership in the uniformed services was “a motivating factor’ in the employer's adverse employment decision to not promote him to deputy chief, in violation of the Uniformed Services Employment and Reemployment Rights Act of 1994, 38 U.S.C. § 4301, et seq. (‘USERRA’).  The will now proceed to pretrial discovery, but Court also made it clear that while USERRA prevents the denial of promotion on the basis of military service, it does not itself provide a remedy to veterans who are not given preferences in employment decisions. https://public.fastcase.com/Jhe1Qn%2BmJndQYQU6z%2FeNm1SSbD0G3ZEWJh7YHZP1lKvwyFhreCu4Zs3UIv3EdnBK?utm_medium=email&_hsenc=p2ANqtz-9nqm6pHuxrJA2eqp98a7_eI9fDSv0sKlRywY7jloQaZjhwJh8mlE2JmH7OUYiPvznSiiSBN3erALyoe2ilWNUf5RREvQ&_hsmi=226712652&utm_content=226712652&utm_source=hs_email 



THE COURT HELD:  “Plaintiff began his employment at Defendant in 2006. In 2015, Plaintiff joined the National Guard. Beginning in 2016, Plaintiff took a leave of absence for an unspecified period to attend basic training. In 2021, Plaintiff deployed for about a year. Upon returning, he re-employed with Defendant as a lieutenant. Along with serving as a lieutenant, Plaintiff volunteered as an acting battalion chief. In doing so, he became eligible for promotion to any full-time battalion chief position…. Sometime later, Plaintiff applied for an open deputy chief position. Three other employees, Captain Kelli Wilson, Lieutenant Giovanni Zamora, and Nic Aracia, also applied…. According to Plaintiff, his qualification of ‘Fire Officer Three’ by the National Fire Protection Association made him more qualified than the two other candidates Defendant interviewed. Chief Dewitt acknowledged Plaintiff ‘may be more qualified’ but indicated Captain Wilson would receive the promotion. Plaintiff told Assistant Chief Brod that Defendant violated the law regarding veteran preference in hiring. 

On December 2, 2024, Defendant announced Captain Wilson's promotion to the deputy chief position…. Plaintiff's union refused to advance the grievance because the deputy chief position “was a non-bargaining position,” and the CBA does not cover Plaintiff's alleged violations. *** USERRA prohibits employers from denying uniformed servicemembers “any benefit of employment . . . on the basis of” that service. 38 U.S.C. § 4311(a). To state a claim under USERRA, Plaintiff must allege (1) he qualifies as a member of the protected class of service members; (2) he suffered an adverse employment decision; and (3) his membership in the uniformed services ‘is a motivating factor’ in the employer's adverse employment decision.”



Legal lesson learned: Case will now proceed to pre-trial discovery. 



Note: Footnote 8: “Plaintiff alleges in the Second Amended Complaint that Defendant violated USERRA by failing to comply with Fla. Stat. § 295.09(1)(a), which affords veteran preference in hiring…. While this theory is not addressed in the parties' briefs, the Court rejects it as incognizable. See, e.g., Case v. Judd, No. 8:19-CV-607-T-33TGW, 2019 WL 10966204, at *4 (M.D. Fla. Oct. 23, 2019) (“[T]he veteran's preference policies . . . in [Section] 295.09(1)(a) are not ‘benefits of employment' under USERRA. Having made this determination, the Court finds that Case cannot seek relief under 38 U.S.C. § 4311(a) for [defendant's] alleged failure to afford preference to veterans in promotional decisions”); see also Wilborn v. Dep't of Just., 230 F.3d 1383, 2000 WL 194114, at *2 (Fed. Cir. 2000) (noting “while USERRA prevents the denial of promotion on the basis of military service, it does not itself provide a remedy to veterans who are not given preferences in employment decisions”).







Chap. 6 – Employment Litigation, incl. Work Comp., Age, Vet Rights



PA: COLON CANCER – TOBACCO 25YRS / FAMILY – NO LODD



On February 2, 2026, in Estate of Thomas R. Tratthen and Lisa Tratthen v. Department of General Services, the  Commonwealth Court of Pennsylvania held (3 to 0) that the family of the firefighter who died of colon cancer on June 4, 2018 was properly denied Line of Duty Death (LODD) benefits under the Emergency and Law Enforcement Personnel Death Benefits Act (Act 101). He worked full time for Dunmore Borough from 2000 to 2007, and part-time paid until June 4, 2018, but had diabetes, 25-year history of smokeless tobacco use, and a family history of colon cancer. https://www.pacourts.us/assets/opinions/Commonwealth/out/1089CD24_2-2-26.pdf?cb=1 



THE COURT HELD: “This Court agrees with the Department's reasoning. Given that the standard is whether, but for Decedent's firefighting activities, Decedent's colon cancer would not have occurred, and Petitioners did not present any evidence from which the Department could so conclude, the Department properly denied LODD benefits…. On July 26, 2022, the Department's Bureau of Finance and Risk Management (Bureau) denied Petitioners' LODD benefits claim. On August 17, 2022, Petitioners filed a Notice of Appeal and Request for Hearing. On May 12, 2023, Department Hearing Officer Michael T. Foerster (Hearing Officer Foerster) held a hearing at which the Bureau and Petitioners stipulated to certain facts and documents. In addition, the Bureau entered into evidence additional documents and both sides presented witnesses. 

Petitioners presented, inter alia, Tee Guidotti, M.D.'s (Dr. Guidotti) April 3, 2020 report to support Petitioners' Act 101 claim, which had also been produced in support of Decedent's claim for WC benefits. Therein, Dr. Guidotti stated:  Given [Decedent's] long service and exposure to International Agency for Research on Cancer (IARC) Group I carcinogens in smoke, soot, diesel emissions, and building materials, I can opine, to a reasonable degree of medical certainty, that his volunteer fire service was, at a minimum, a substantial contributing factor to his diagnosis with cancer.  Reproduced Record (R.R.) at 138a (emphasis added)…. The Bureau presented, inter alia, Howard Sandler, M.D.'s (Dr. Sandler) December 3, 2020 report authored on behalf of the insurance carrier defending against Decedent's WC claim. Therein, Dr. Sandler referenced Decedent's diabetes and his 25-year history of smokeless tobacco use, and opined: 

[Decedent's] diagnosed colorectal or rectal carcinomas are most likely caused by his underlying personal risk factors as discussed previously[,] such as diet, minimal physical activity, diabetes mellitus, obesity, smoking[,] and alcohol consumption. . . . [Decedent's] family history of various cancers[,] including colon cancer[,] is indeed a risk factor for the development of colorectal/rectal cancer.”



Legal lesson learned: The 25-year history of smokeless tobacco use, and family history, led to denial of LODD benefits. 











Chap. 7 – Sexual Harassment, incl. Pregnancy Discrimination, Gay Rights



DC: HOSTILE WORK ENVIRON – BY SGT – CASE PROCEED



On February 12, 2026, in Whitney Ward v. District of Columbia, U.S. District Court Judge Reggie B. Walton, United States District Court, District of Columbia, held that the hostile work atmosphere case may proceed based on her allegation [black female in Fire Investigations Unit] of conduct by her direct supervisor, but there was no evidence of retaliation by the fire department after filing an EEOC complaint (she was promoted to Sergeant in October 2024 and transferred to an Engine company).  THE COURT HELD: The plaintiff alleges that Sgt. Ford  ‘inappropriate and overly sexual conduct’ continued ‘over the course of years,’ … and that ‘Sgt. Ford  comments were accompanied by lewd and suggestive non-verbal traits, such as tone of voice and facial expressions’  that the plaintiff represents ‘made clear that his comments were of a flirtatious or solicitous nature, which made [her] extremely uncomfortable[,]’ … The plaintiff states that she was the only woman on her shift and ‘[Sgt.] Ford repeated objectification and sexualization’ made her ‘go [through] extra lengths and efforts to be taken seriously by her male colleagues.’ …  Then, during a shift change on or about June 21, 2023, while the plaintiff was speaking with a friend and colleague about a new tattoo on her leg … Sgt, Ford approached the plaintiff ‘in an aggressive manner and stated, ‘Is that flavored ink they used? What flavor is that?’ … with ‘an expression on his face like he was salivating or hungry to taste something[,]’ …  Another colleague intervened, telling Sgt. F that he ‘better back up and leave her alone[.] … The plaintiff reported Sgt. Ford to Capt. Brian Phillips … who ‘called Sgt. Ford into his office and told [him] that his conduct was unacceptable, especially given that Sgt. Ford was ostensibly an [Equal Employment Opportunity (‘EEO')] counselor for the department.’… In response to what had occurred, the plaintiff filed an EEO complaint on January 8, 2024. *** As the Court has already concluded, the plaintiff alleges that Sgt. Ford conduct was both frequent and lasted over the course of years, and that Sgt. Ford. comments and actions were sufficiently humiliating or degrading to support her Title VII hostile work environment claim at this stage of the case.”



Legal lesson learned: Comments by a Supervisor can lead to a hostile work environment lawsuit against the employer. 





Chap. 9 – Americans With Disabilities Act	



NY: BACK / NECK – CAN’T DO JOB – ADA CASE DISMISSED



On Feb. 26, 2026, in Michael Knapp v. The City of Utica Bureau of Fire, et al., U.S. District Court Judge Anthony Brindisi. United States District Court for the Northern District of New York dismissed the firefighter’s ADA case; he can no longer perform the essential functions of the job.  The Court gave him 30 days to file an amended ADA complaint.  On May 19, 2023, during a fire department training exercise “involving an obstacle course,” plaintiff claimed he suffered another injury, which further aggravated his pre-existing “back and neck” injuries. He was ordered to take a worker’s comp IME (Independent Medical Exam); Dr. Warren Silverman, who examined plaintiff and determined that his “pain and medical conditions were not the result of work-related injuries.” https://public.fastcase.com/Jhe1Qn%2BmJndQYQU6z%2FeNm07xnsMMe9XopEXpzbd8wBfIcwWisDZ8Xdk0vkVeza2z?utm_medium=email&_hsenc=p2ANqtz-9GpH5Yl8KbaQKypiwjwBSc5ZewK71TROtHeH7A0Ky0SFDkHfwzpfrGRkv9wpK-L_sBVpNrip23D5GifO3TaI5YS4qT7w&_hsmi=226712652&utm_content=226712652&utm_source=hs_email





THE COURT HELD: “In sum, plaintiff alleges that UFD has never offered him ‘any accommodation for the several injuries he sustained while on the job’ despite his ‘multiple requests for same.’ Compl. ¶ 49…. Plaintiff alleges that he is ‘out of work,’  ‘receiving no pay,’ and suffering ‘chronic pain’ and ‘mental anguish, depression, and anxiety about his inability to continue to work and the fact that no reasonable accommodations were ever made. Id. ¶¶ 51-53.

*** First, plaintiff has failed to plausibly allege that he suffered a ‘disability’ within the meaning of the Act, dooming his disparate-treatment and reasonable-accommodation claims…. On the merits, defendants argue that plaintiff has failed to state a plausible ADA claim because he has failed to allege that: (a) he is ‘disabled’ within the meaning of the statute; (b) he is ‘qualified to perform the essential functions of the job’; or that (c) he suffered a qualifying ‘adverse employment action.’” 



Legal lesson learned: Plaintiff is not a “qualified individual” under the ADA if unable to perform the essential functions of the job.  



Note:  EEOC - The ADA: Questions and Answers. https://www.eeoc.gov/laws/guidance/ada-questions-and-answers 



“Who is a "qualified individual with a disability?"

A. A qualified individual with a disability is a person who meets legitimate skill, experience, education, or other requirements of an employment position that he or she holds or seeks, and who can perform the "essential functions" of the position with or without reasonable accommodation. Requiring the ability to perform "essential" functions assures that an individual will not be considered unqualified simply because of inability to perform marginal or incidental job functions. If the individual is qualified to perform essential job functions except for limitations caused by a disability, the employer must consider whether the individual could perform these functions with a reasonable accommodation. If a written job description has been prepared in advance of advertising or interviewing applicants for a job, this will be considered as evidence, although not necessarily conclusive evidence, of the essential functions of the job.”





Chap. 11 – Fair Labor Standards Act 



GA: DEATH INVESTIGATORS - NOT EXEMPT “ADMIN.” 



On February 10, 2026, in Robert Bumgardne, et al. v. Forensic Pathology Services, P.C, and Carol A. Terry, M.D., the United States Court of Appeals, Eleventh Circuit (Atlanta) held (3 to 0; unpublished decision) that six former forensic death investigators at FPS were entitled to overtime; they did not meet the “administrative” employee exemption. https://cases.justia.com/federal/appellate-courts/ca11/25-10673/25-10673-2026-02-10.pdf?ts=1770737597 



THE COURT HELD:  “Under the Fair Labor Standards Act (“FLSA”), workers in 

ad-

ministrative roles like ‘legal and regulatory compliance’ aren’t entitled to extra pay for overtime work. Defendants-Appellees Forensic Pathology Services, P.C. (‘FPS’), and its CEO, Dr. Carol A. Terry, contend that FPS’s forensic death investigators, who investigate unexpected or non-natural deaths in Gwinnett County, Georgia, fit this category…. Defendants are mistaken…. Plaintiffs-Appellants, six former forensic death investigators at FPS … helped produce FPS’s core ‘product’ of death-investigation services. FPS and Dr. Terry provide no authority to support their view that if an employee adheres to state law while producing their employer’s core

product, that somehow makes their work ‘administrative’ within the meaning of the FLSA. And if that were so, huge swaths of the American workforce would be subject to the FLSA’s ‘administrative’ exemption, meaning the FLSA’s wage protections would not apply to them.”



Legal Lesson Learned: “Administrative” exemption applies to very few in Fire & EMS. 



Note: See August 2024, U.S. Department of Labor – Fact Sheet #17C: Exemption for Administrative Employees Under the Fair Labor Standards Act (FLSA). https://www.dol.gov/agencies/whd/fact-sheets/17c-overtime-administrative 



“The employee's primary duty must be the performance of office or non-manual work directly related to the management or general business operations of the employer or the employer's customers; and the employee's primary duty includes the exercise of discretion and independent judgment with respect to matters of significance.”







Chap. 11 – Fair Labor Standards Act	



DC: FED. EMPLOYEES – OVERTIME ONLY IF “IN WRITING”



On December 12, 2025, in Jillian Lesko v. United States, the United States Court of Appeals, Federal Circuit, Washington, D.C., held (7 to 4; en banc decision by all judges on the Court) that Ms. Lesko. a registered nurse for the Indian Health Service (IHS) for eight months during the COVID-19 pandemic, who worked very long days, was not entitled to overtime pay since Office of Personnel Management regulations requires that overtime be first ordered or approved only in writing by an officer or employee to whom this authority has been specifically delegated. 5 C.F.R. § 550.111(c) (hereafter, overtime regulation). https://www.cafc.uscourts.gov/opinions-orders/23-1823.OPINION.12-12-2025_2618923.pdf 



THE COURT HELD:  Ms. Lesko worked as a registered nurse for the Indian Health Service (IHS) for eight months during the COVID-19 pandemic…. During this time, she alleges nurses ‘were stretched to their limits’ and ‘[s]upervisors and managers regularly and routinely required nurses to stay after hours and work without compensation to meet the patient demands.’ J.A. 82 ¶ 42. After resigning from IHS, Ms. Lesko filed a complaint for a class action suit, which she amended after the Government moved to dismiss it…. The Court of Federal Claims granted the motion and dismissed all counts…. In relevant part, the statute and regulation governing overtime pay for federal employees have existed for eighty years. On July 4, 1945—four days after Congress enacted FEPA [Federal Employees Pay Act of 1945]—the Civil Service Commission promulgated regulations, approved by the President, to implement the Act…. The present regulatory language implementing the writing requirement, now codified at 5 C.F.R. § 550.111(c), has undergone additional amendments since recodification but, as relevant to this appeal, it contains the same operative language as the originally promulgated regulation:

Overtime work in excess of any included in a regularly scheduled administrative workweek may be ordered or approved only in writing by an officer or employee to whom this authority has been specifically delegated. 5 C.F.R. § 550.111(c) (hereafter, overtime regulation).”



Legal lesson learned: The Office of Personnel Management regulations control; but it seems unfair that the Indian Health Service (or any other federal agency) would allow work beyond 80 hours, but then not pay time and half. 



	Note: Four Dissenting Judges: STOLL, Circuit Judge, dissenting, with whom Circuit

Judges REYNA , CUNNINGHAM, and S TARK join.

“In sum, it is up to Congress, not OPM, to impose a writing requirement.”















Chap. 13 – EMS, incl. Community Paramedicine, COVID-19



NY: EMT LICENSE REVOKED – 26 PATIENTS ENDANGERED



On February 26, 2026, in In The Matter of Andrew P. DeWolf v. James McDonald, Commissioner of Health, et al., the Supreme Court of New York, Third Department held (5 to 0) that the revocation and $26,000 fine is supported by the administrative record (May 2024 and December 2024 final orders) and the appeal is moot.  https://law.justia.com/cases/new-york/appellate-division-third-department/2026/cv-24-1117-cv-25-0151.html 



[bookmark: ftn.FN1]THE COURT HELD: “In June 2021, respondent Department of Health (hereinafter DOH) served petitioner with a notice of hearing and statement of charges, alleging that, between 2018 and 2019, petitioner endangered the lives of 26 patients in his care as an emergency medical technician (hereinafter EMT). [1] 



Footnote 1: DOH charged petitioner with 134 violations of basic and advanced life support treatment protocols; namely, that he failed to regularly monitor patients' vital signs, failed to follow instructions from supervising physicians and overdosed patients on various controlled substances.



Petitioner contested the charges and, after an evidentiary hearing, an Administrative Law Judge (hereinafter ALJ) issued a report and recommendation that the charges be sustained, petitioner's EMT certification be revoked and he be fined $26,000…. Subsequently, in July 2024, respondent Commissioner of Health issued a final determination which adopted the ALJ's report and recommendation.” 



Legal lesson learned: EMTs must follow their protocol on monitoring patients’ vital signs and also follow medical directions.





Chap. 13 – EMS, incl. Community Paramedicine, COVID-19



TX: PATIENT FELL OFF COT – P’S EXPERT IS A MEDIC 



On February 26, 2026, in Medcare EMS v. Carolina Flores, the Court of Appeals of Texas, Thirteenth District, Corpus Christi-Edinburg, held (3 to 0) that the lawsuit may proceed since the plaintiff timely filed an expert’s report from a paramedic within the 120 days required under the Texas Medical Liability Act.  Trial court denied Medcare’s motion to dismiss, arguing the expert had to be a physician.  https://cases.justia.com/texas/thirteenth-court-of-appeals/2026-13-25-00099-cv.pdf?ts=1772125541 



THE COURT HELD: “It is undisputed that Everlove was qualified to opine as to the standard of care applicable to MedCare…. On December 9, 2021, Flores called emergency services after experiencing abdominal pain. A MedCare emergency medical technician (EMT) and paramedic arrived at her apartment and assessed her. Flores was subsequently placed and strapped onto a stretcher, which was wheeled from her apartment to the parking lot of Flores's apartment complex. Flores was left in the stretcher under the paramedic's supervision while the EMT moved the ambulance closer to Flores's location. Flores's stretcher ultimately tipped over, and she sustained injuries from the fall.  On December 20, 2022, Flores sent MedCare a pre-suit letter by certified mail which included an expert report authored by registered paramedic John B. Everlove, as well as his curriculum vitae. In his report, Everlove described the standard of care applicable to MedCare and deviations from that standard by MedCare personnel concerning the ‘care, treatment, and management of . . . Flores.’ ***

It is undisputed that Everlove was qualified to opine as to the standard of care applicable to MedCare. See Tex. Civ. Prac. & Rem. Code § 74.402. Moreover, Everlove opined in his report that MedCare personnel deviated from that standard concerning their "care, treatment, and management of . . . Flores." In other words, Everlove opined that MedCare was negligent. Accordingly, we hold that Everlove's report constitutes a statement of opinion by an individual with expertise indicating that the claim asserted by Flores against MedCare has merit.”  



Legal lesson learned:  This is yet another case of a patient falling off a cot and being injured. 















Chap. 13 – EMS, incl. Community Paramedicine, COVID-19



MA: 8-MO CHILD – 2 EMTs DIDN’T CANCEL ALS – NO CASE



On February 6, 2026, in Matthew Lincoff and Taylor Lincoff, co-personal representatives of the estate of Landon Lincoff v. Town of Topsfield, et al., U.S. District Court Judge Brian E. Murphy, 

United States District Court for the District of Massachusetts granted the defendants motion to dismiss federal case; there no proof that the Town’s policy in 2020 to handle their own EMS transports, with mutual aid ALS back up, led to a practice of cancelling ALS mutual aid. In the early hours of June 5, 2021, eight-month-old Landon stopped breathing at his home after having been sick with a cough and respiratory illness in the preceding days. Two Topsfield police officers arrived at the residence around 2:11 a.m. and found Landon pulseless and not breathing.  At 2:12 am, off duty TDF paramedic Jonathan Hallinan heard the call at home, requested mutual aid and drove to the fire station, while two EMT-Basics at the station responded in ambulance and arrived at 2:16 a.m., and departed for Beverly Hospital at 2:19 pm with a police escort, along with Mrs. Lincoff on board. At 2:22 the ambulance picked up Paramedic Hallinan and at 2:23 a.m., picked up Lt. Paramedic John Boyle and went to hospital. The mutual aid ambulance from Northeast Regional Ambulance Service (‘NRAS’) was not needed – but advised they would “be coming down [Route] 97 also, we will intercept you as easy as possible. If you do not need to stop, continue on, we will stop if you need to.” https://cases.justia.com/federal/district-courts/massachusetts/madce/1:2023cv12125/261357/75/0.pdf?ts=1770465752 



THE COURT HELD: “Since 2020, TFD has been the primary transport service, though the Town maintains agreements with other emergency first responder services to provide backup emergency services….  Backup emergency services are available via an ‘intercept,’ which refers to any ambulance or individual dispatched for the purpose of supplementing staff…. One such service is Northeast Regional Ambulance Service (‘NRAS’)…. The Town claims to have decided to make TFD the primary transportation service because when NRAS was the primary transport provider, NRAS's delayed response time would result in TFD personnel arriving to provide services but then needing to wait for NRAS to arrive to make the transport….The Town experienced additional difficulties relying on NRAS's staffing of ambulances, including sending BLS services instead of ALS…. Around the same time, Collins-Brown expressed a desire to ensure that TFD paramedics gain more experience in the field, to provide better and faster care to Topsfield residents. ***  The Lincoffs contend that this preference became a policy or practice of cancelling NRAS intercepts to allow the TFD paramedics to gain more experience…. However, none of the TFD personnel involved in this case were aware of a policy or practice of cancelling intercepts for any reason other than because it was deemed unnecessary for patient care. *** Based on the undisputed record before the Court, Boyle's actions cannot be said to have been deliberately indifferent to a substantial risk of serious harm.”



Legal lesson learned: There was no evidence of any of the EMS being “deliberate indifferent” to the needs of the patient. 









Chap. 13 – EMS, incl. Community Paramedicine, COVID-19	 



NY: COVID – FF CLAIMS VAC FETAL CELLS – CASE PROCEED



On February 2, 2026, in Salvatore Maita v. City of New York, U.S. Magistrate Judge Vera M. Scanlon, United States District Court for Eastern District of New York, issued a Report and Recommendation that the lawsuit proceed to pre-trial discovery.  FDNY on November 1, 2021 he was placed on leave without pay; his request for accommodation because it was not based on his religion – Catholic – but on his claim the vaccination was “produced researched, manufactured, and/or tested using aborted fetal cell lines.” He was fired on February 11, 2022. In 2023 he requested reinstatement, but it was denied on April 17, 2023 when he refused to sign a waiver waiving his right to all backpay from the time he was placed on Leave Without Pay.  https://public.fastcase.com/Jhe1Qn%2BmJndQYQU6z%2FeNm1LICE259A5ulYHxnw3lcJtDWEaUq57rExGHQXd3hU8EgaPHTdGS%2FRk5aoRP0crRKmeZauTqc6nD5gh3xIKTEMg%3D?utm_medium=email&_hsenc=p2ANqtz-9zYvhQr5QF-kHvOgqVEwwEjeDJW6aa7G89aGppWtTq6GnIfdSTK1neKuS-jEFNuUA2B3hULaVGvwBQIPV_0qoJel6h4w&_hsmi=226712652&utm_content=226712652&utm_source=hs_email 



THE COURT HELD:  “[Plaintiff claims] that Defendant granted approximately 105 religious and medical accommodations to other employees of the FDNY, including ‘active-duty firefighters,’ as of January 11, 2022, including at least thirty medical accommodations and at least six religious accommodations, and permitted them ‘to submit to weekly PCR testing’ in lieu of receiving the COVID-19 vaccine, such that providing this accommodation was not an undue hardship, particularly given that only the initial dose was required, that ‘[t]he COVID-19 vaccine does not cause prevention or [sic] transmission of the COVID-19 virus,’  and that ‘vaccinated and unvaccinated people infected with COVID-19’ had ‘similar viral loads.’ … Employees of the New York City Police Department were similarly accommodated…. *** Once Plaintiff has pleaded his claims, and the possible affirmative defenses are not evident on the face of the amended complaint, the claims may move forward. Defendant may, indeed, have valid defenses, but they require the presentation of facts beyond the amended complaint. For example, Plaintiff bases his claims on a claim that aborted fetal cell lines were used in the production, research, manufacture and/or testing of the COVID-19 vaccine. This is posited as a fact, not a religious belief in and of itself such that Plaintiff will have to prove such alleged fact at a later stage of the proceedings. This allegation cannot be resolved on the current record. By way of another factual dispute that cannot be resolved on the face of the amended complaint or as a matter of law is the defense of undue hardship. At this juncture, determination of whether accommodating Plaintiff would have been an undue hardship for Defendant would be premature.”



Legal lesson learned: Case will now proceed to pre-trial discovery; many COVID cases against FDNY have resulted in dismissal of the cases. 











Chap. 14 – Physical & Medical Fitness, incl. Heart Health [also filed, Chap. 16]



FL: FF FIRED – ANNUAL PHYSICAL – TRIED AVOID TB TEST



On February 6, 2026, in Nathaniel Griffin v. City of South Pasadena and The St. Petersburg International Association of Fire Fighters, Local 747, U.S. District Court Judge William F. Jung, United States District Court for the Middle District of Florida, Tampa Division, dismissed the lawsuit against both the City and the Local.  Firefighter, paramedic Griffin, on August 12, 2022 underwent his annual physical examination at Life Scan Wellness Center; he completed most of the medical examination without issue, except for the TB test, when asked the Life Scan technician to skip the TB test but fraudulently report that a test had been done.  The Fire Chief gave the plaintiff an opportunity to resigned; he refused and was fired on September 13, 2022. https://cases.justia.com/federal/district-courts/florida/flmdce/8:2025cv02787/448658/35/0.pdf 



THE COURT HELD: “When evaluating the results of the physical examination, the CBA requires the physician to follow the national guidelines set forth in the National Fire Protection Association (‘NFPA’) 1582, Chapter 9….  As relevant to this lawsuit, the annual physical examination includes tuberculosis (‘TB’) testing, which may require an additional chest X-ray if the TB test comes back positive…. Plaintiff alleges that at some unspecified point during the CBA negotiations, he objected to the CBA agreement due ‘to the breath [sic] and intrusive nature of the mandatory medical examinations.’ … Plaintiff further alleges that he continually voiced his objection to the CBA, even after the agreement was adopted on August 28, 2019. ***  Based on a careful review of the pleadings, the Court grants the City's motion to dismiss. As discussed below, Plaintiff has failed to state a claim under the ADA, GINA, Title VII, and Section 1983…. Here, even when accepting the meager factual allegations as true, Plaintiff fails to allege any Fourth Amendment violation since the Complaint fails to allege that any private interests outweigh the City's interest in public safety. The Complaint vaguely asserts that the August 2022 physical examination violated ‘Plaintiff's personal privacy rights’ due to the exam's ‘breadth and intrusive nature.’ … But Plaintiff never specifies what aspect of the physical examination was so ‘intrusiv’ and overbroad that it violated Plaintiff's diminished expectation of privacy due to his job as a firefighter and paramedic. See Nat'l Treasury Emps. Union v. Von Raab, 489 U.S. 656, 671 (1989) (‘[I]t is plain that certain forms of public employment may diminish privacy expectations even with respect to . . . personal searches.’); Scott, 717 F.3d at 869 (‘Another category-a natural extension of the Supreme Court's holding in Von Raab-encompasses . . . firefighters.’); Williams v. Bd. of Regents of Univ. Sys. of Georgia, No. CV 120-100, 2021 WL 2827293, at *7 (S.D. Ga. July 7, 2021) (dismissing the plaintiff's Fourth Amendment search and seizure claim, as her employer's drug test fell under the special needs exception). ***  Local 747’s motion seeks dismissal of the single ADA discrimination claim

in Count IX. Local 747 asserts that the ADA claim is time-barred since Plaintiff ‘failed to file a charge against the Local challenging the medical exam requirement at issue within 300 days after Local 747 entered into the CBA on August 28, 2019.’ … Plaintiff’s discrimination charge must have been filed with the FCHR or the EEOC within 300 days—i.e., by June 23, 2020.” 



Legal lesson learned: Very unusual to have a firefighter complain about annual physical. 

	Note: In Footnote 7, the Court wrote: 

“Firefighters reside in close quarters. They must be strong and hale. They must be able to provide emergency lifesaving techniques in difficult circumstances to people of varying health. See Cremeens v. City of Montgomery, Ala., 427 Fed.Appx. 855, 858 (11th Cir. 2011) (‘The physical fitness requirements are directly related to a Fire Investigator's duty to fight fires, and they are necessary to ensure that Fire Investigators are able to perform that function when called upon to do so.).”









Chap. 15 – Mental Health, incl. CISM, Peer Support, Pet Therapy	



TX: MEDIC SUICIDE – CTY SUBPOENAS PSYCH RECORDS



On February 24, 2026, in In Re Fort Bend County, et al. v. Joshua Heiliger, individually and on behalf  of the estate of Lauren Smith, deceased, et al., the Court of Appeals of Texas, Fifteenth District held (3 to 0) that the trial court had no jurisdiction in this contested worker’s compensation case about dispute of Lauren’s medical records. The worker’s comp Administrative Law Judge should decide of the County’s subpoena can be enforced for the medical records from Dr. John Marcellus, the doctor who prescribed Lauren's ADHD medication, her hypertension along with her complaints about stress. His lawsuit is therefore ordered dismissed.   

https://cases.justia.com/texas/fifteenth-court-of-appeals/2026-15-25-00102-cv.pdf?ts=1771951104 



THE COURT HELD:  “Heiliger … filed his claim with the Division [of Worker’s Compensation], seeking a finding that he and his daughter are entitled to workers' compensation benefits because his wife died as a result of her work, a contention her employer contests…. In this case, that means if Heiliger objected to the amended subpoena or the subpoenaed party did not comply, then the ALJ or Fort Bend County - not Heiliger- would have the option to seek an order compelling compliance from a district court in Travis County or Harris County. Instead, Heiliger took matters into his own hands and filed a suit in Harris County to enjoin the subpoena instead of waiting for the administrative process to play out…. We first address whether the trial court has jurisdiction over Heiliger's suit and conclude it does not. "The Division of Workers' Compensation administers the [workers' compensation] system and has exclusive jurisdiction to determine  compensation entitlement and to award any benefits." University of Tex. Rio Grande Valley v. Oteka, 715 S.W.3d 734, 736 (Tex. 2025).   



Legal lesson learned: The worker’s comp. Hearing Officer will now decide if the deceased’s medical records must be disclosed and then hold a hearing on the worker’s comp claim. 











Chap. 15 – Mental Health, incl. CISM, Peer Support, Pet Therapy	



OR: DISPATCHER – 20 YRS – 2 OF 3 MDs REPORT NO PTSD 



On Feb. 11, 2026, in In The Matter Of The Compensation Of Camille Smicz v. Deschutes County 911 Service District, the Court of Appeals of Oregon held (3 to 0) that the Workers' Compensation Board’s determination was supported by substantial evidence; the   claimant failed to establish by a preponderance of persuasive medical evidence that she met the criteria for PTSD. The Administrative Law Judge after a hearing denied her claim, and Board found that the opinion of Dr. Barran (psychologist who interviewed her for 3 hours) "was not based on a complete or accurate history" because he did not review the reports of the two other diagnosing medical doctors (psychiatrist and a psychologist) who concluded she does suffer from PTSD. https://www.casemine.com/judgement/us/698dd4328a508cf645e20167 



THE COURT HELD: “Claimant worked as a 9-1-1 dispatcher for 20 years. Over her 20 years as a dispatcher, claimant assisted by phone with many alarming and disturbing situations, and she eventually asserted that the ‘continued exposure to trauma and critical incidents’ led to an occupational disease of ‘PTSD, secondary trauma, [and] cumulative stress disorder.’ However, the combined medical history that all three testifying experts relied upon also indicated significant non-work-related stressors that claimant experienced and that had led to her receiving other mental health diagnoses in the past—including that claimant's son had been in residential facilities due to developmental disabilities and violence toward claimant, such as holding a belt across claim- ant's neck while she was sleeping; that claimant recently went through a divorce that required a restraining order; and that claimant had severe health complications from an unsuccessful surgery. *** The three experts differed in their assessment of claimant. Drs. Wicher (a psychologist) and Telew (a psychiatrist) conducted medical evaluations at the request of claimant's employer and could not determine that claimant suffered from PTSD. Wicher concluded that her symptoms better fit the criteria for an adjustment disorder, and upon reviewing her previous diagnoses, concluded that her major depressive disorder and unspecified anxiety disorder developed during the course of her work, ‘but not largely due to the experiences at work.’ Telew similarly opined that ‘[i]t is evident that she does not have sufficient symptomatology to make a diagnosis of PTSD.’ His analysis included indications that she was exaggerating symptoms, did not have a problem discussing events she identified as traumatic, and did not avoid or even evidence a reaction to stimuli that she had identified as causing panic attacks.”



Legal lesson learned: Battle of the experts; two experts found no work created PTSD. 







Chap. 16 – Discipline, incl. Code of Ethics, Social Media, Hazing



FL: B/C FIRED – REFUSED TO ISSUE COVID REPRIMANDS 



On February 13, 2026, in Stephen M. Davis v. Orange County, the United States Court of Appeals for the Eleventh Circuit (Atlanta) held (3 to 0; unpublished decision) that his lawsuit was properly dismissed.  Davis worked for the department for 15 years and advanced through the ranks to battalion chief. In 2021, Davis was terminated after he did not reprimand department personnel who refused the Orange County’s mandated COVID-19 vaccine.  Davis has failed to allege an” objectively reasonable” belief that issuing the written reprimands to firefighters who hadn’t timely provided a vaccination certificate or exemption request, because the union had negotiated an MOU with the County that COVID reprimands could not be considered or used in a union member’s performance evaluation, and that no further disciplinary action could be taken against employees who didn’t file a timely vaccination certificate or exemption request. https://www.govinfo.gov/content/pkg/USCOURTS-ca11-25-11434/pdf/USCOURTS-ca11-25-11434-0.pdf 



THE COURT HELD: “It is undisputed that Davis’s termination was an adverse employment action caused by his refusal to issue reprimands for violations of the department’s COVID-19 policy, so this case comes down to whether that refusal was protected activity…. Here, Davis asserts that he believed the reprimands he was ordered to issue violated Title VII’s anti-discrimination provision. That belief wasn’t objectively reasonable….  The memorandum of understanding between the union representing Orange County firefighters and the county stated that the reprimands could not be considered or used in a union member’s performance

evaluation, and that no further disciplinary action could be taken against employees who didn’t file a timely vaccination certificate or exemption request. In other words, the reprimands were toothless—they themselves didn’t rise to the level of an adverse employment action, and a future adverse employment action couldn’t be based on them…. In other words, the reprimands were toothless—they themselves didn’t rise to the level of an adverse employment action, and a future adverse employment action couldn’t be based on them. So Davis has failed to allege an objectively reasonable belief that a written reprimand—that by its own terms could

not impact the terms or conditions of a firefighter’s employment— would disadvantage, harm, or make “worse off” his subordinates’ employment in any way.”



Legal lesson learned:  Davis should have consulted an employment layer before refusing to issue the COVID reprimands.



Note: See June 15, 2024 article: “BREAKING: Former Orange County Fire Rescue battalion chief announces candidacy for County Commission District 1. https://www.orangeobserver.com/news/2024/jun/15/breaking-former-orange-county-fire-rescue-battalion-chief-announces-candidacy-for-county-commission-district-1/ 



“Stephen Davis, a former Orange County Fire Rescue battalion chief has filed as a qualified write-in candidate for the District 1 Orange County Commission seat. Davis joins incumbent Nicole Wilson and challenger Austin Arthur in the race. Davis’ candidacy also moves the race from November general election up to the primary ballot, Aug. 20. If one candidate gets 50% plus one vote in the primary, that person wins the seat, Orange County Supervisor of Elections Public Information Officer Christopher Heath said.  Davis worked for the department for 15 years and advanced through the ranks to battalion chief. In 2021, Davis was terminated after he did not reprimand department personnel who refused the Orange County’s mandated COVID-19 vaccine. He later filed a lawsuit against the county for wrongful termination and also has written a book about his experience. ‘History has now proven Orange County was wrong to mandate the so-called vaccine,’ Davis said. ‘It did not stop the spread. Worse, Commissioner Nicole Wilson ridiculed and showed disdain for the firefighters who refused it. That’s why I’m running — to make sure this issue does not go away.’”









Chap. 16 – Discipline, incl. Code of Ethics, Social Media, Hazing



TX: FEMALE LT – 5-DAY & 10-DAY SUSP - LEAVING STATION

 

On February 12, 2026, in City of Pharr v. Lt. Krystle Guerra, the Court of Appeals of Texas, Thirteenth District, Corpus Christi-Edinburg, held that the City of Pharr Fire & Police Civil Service Commission upheld her two separate suspensions after hearings, and the trial court should have dismissed her lawsuit.   https://cases.justia.com/texas/thirteenth-court-of-appeals/2026-13-24-00112-cv.pdf?ts=1770913029 



THE COURT HELD: “On June 22, 2021, Guerra received written notice that then-Fire Chief Leonardo Perez was investigating allegations that she violated Department policies on multiple occasions. The allegations largely centered on several reports that, without prior authorization, Guerra repeatedly left her assigned fire station and district to conduct personal business or socialize at other stations while on duty. During a disciplinary hearing before Chief Perez, Guerra did not dispute those allegations; instead, she generally claimed that it was common for other Department personnel to run personal errands during work hours. Chief Perez invited Guerra to provide examples to support her contention. In a follow-up email to Chief Perez, she accused him of running personal errands while on duty and cited specific instances of him allegedly doing so. After considering Guerra's response, Chief Perez found the allegations against her to be true and suspended Guerra for five days without pay. *** In January 2022, Chief Perez's successor, Pilar Rodriguez, sent Guerra written notice of contemplated discipline concerning two incidents. Guerra was accused of ‘exchanging time’ with another lieutenant in violation of a supervisor's prior directive not to do so. She was also accused of leaving her post for two hours without obtaining prior authorization from her immediate supervisor or notifying others above her in the chain of command. *** Guerra alleged in her petition that her protected activities consisted of ‘reporting misbehavior by a male firefighter and [Chief Perez]’ and that her transfer to another station and suspensions constituted ‘retaliation’ for making these reports. However, as she described in her own petition, the January 2021 report concerned a subordinate's ‘work performance issues." For example, Guerra reported that this employee's job performance was "unsatisfactory’ because of his poor interpersonal skills. Nowhere in the report did Guerra state that the employee had engaged in any kind of discriminatory behavior…. In short, Guerra's pleadings and evidence conclusively establish that her retaliation claims are based on activities that are not protected by Chapter 21.”



Legal lesson learned: Laving a station without permission, particularly when you are the OIC, can lead to discipline. 





Chap. 17 – Arbitration, incl. Mediation, Labor Relations



SC: UNION PRES. FIRED – SPOKE CITY COUNCIL /1st AMEND



On February 3, 2026, in Gregory Cargill v. The City of Greenville, et al., U.S. District Court Judge Jacquelyn D. Austin, United States District Court for the District of South Carolina, Greenville Division. Denied the City’s motion to dismiss. Firefighter Cargill was President of IAFF Local 2261 and requested a meeting with the Fire Chief; on August 28, 2024, Chief Horton responded by email stating the City would not engage in collective bargaining with Local 2261 but that he would meet with Plaintiff “Chief to firefighter,” and he directed Plaintiff to go through the chain of command to set up the meeting or for any other communications. Cargill attended City Council meeting on September 9, 2024, spoke with member of the Council, on October 12, 2024 he sent letter on Union Letterhead to City Manager about poor morale, and then was fired by the Fire Chief on October 20, 2024. https://public.fastcase.com/Jhe1Qn%2BmJndQYQU6z%2FeNmxCPiZizVlc11JYA3odTB4IhzrCNgoXQd5cis%2BDwnvItMWVDGFMSfq0NQT9Gs0Nt1TNd1VW0h9sJNC6uT%2FjNAHc%3D?utm_medium=email&_hsenc=p2ANqtz-8-aEXaYfaNma4DTW9HUN_1FUQQoclWpkG9e_9BTRsreHlU-cWJ1LgKYyHosOTXLG__w-panONGFSrnN_jSAOz_10UwNA&_hsmi=226712652&utm_content=226712652&utm_source=hs_email 

THE COURT HELD: “In particular, under the balancing test developed by the Supreme Court in Pickering and Connick, “the First Amendment does not protect public employees when their speech interests are outweighed by the government's interest in providing efficient and effective services to the public.” Lawson v. Union Cty. Clerk of Court, 828 F.3d 239, 247 (4th Cir. 2016). 

Accordingly, the Court concludes that Plaintiff has adequately pled that his speech was as a private citizen on a matter of public concern. See Liverman, 844 F.3d at 410 (holding speech was on a matter of public concern when the matter ‘addressed was of more than personal import’).”



Legal lesson learned: The Union President was communicating on matters of a public concern. 



  

Chap. 18 – Legislation, incl. Public Records



CT: NEW DROP LAW – NOT FF UNDER 55 – CASE PROCEED



On February 4, 2026, in David Dobbs, IAFF Local 834, et al.  v. Brian Vahey, Chair of the State of Connecticut Municipal Employees Retirement Commission, et al., U.S. District Court Judge 

Sarala V. Nagala, United States United States District Court for the District of Connecticut, denied the Commission’s motion to dismiss (and also Bridgeport firefighters and Union’s motion for preliminary injunction); case will now proceed with pre-trial discovery.  The Bridgeport firefighters and Local 834 argue that it is age discrimination under the new DROP program to allow some public safety employees (including Plaintiffs) to be eligible to retire—for instance, if they have completed twenty-five years of service—but ineligible to enter the DROP, because they are not yet age 55 and have not completed thirty years of service.  https://ecf.ctd.uscourts.gov/cgi-bin/show_public_doc?2025cv0824-74 



THE COURT HELD: “Effective July 1, 2025, certain members of the Connecticut Municipal Employees’ Retirement System who are otherwise eligible to retire can elect to defer their retirement allowance, while continuing their employment for up to five years, under a Deferred Retirement Option Plan (‘DROP’)…. Under the statute adopted by the Connecticut legislature, the Connecticut State Employees Retirement Commission ‘may create’ a DROP, which ‘shall include a fixed period of time for member participation, not to exceed five years, and a specified rate of interest credit for member accounts.” Conn. Gen. Stat. § 7-459b(b)…. As relevant here, retirement-eligible firefighters may join the DROP at age 57 with five years of continuous service, at age 55 with 25 years of aggregate service, or with 30 years of aggregate service regardless of age. The Individual Plaintiffs, firefighters with the Bridgeport Fire Department,1 are eligible for retirement allowances by virtue of their tenure with the Fire Department, but are all under age 55, and therefore ineligible to join the DROP. *** First, the Court notes that Defendants’ argument about the rationality of the age classification—that it incentivizes skilled employees to delay their retirement beyond the date they are first eligible to collect pension benefits, thereby extending the period during which the employees contribute to the plan and delaying the time at which they begin to receive payments— are not in fact arguments about the rationality of the challenged age classification at all: they are simply arguments about the rationality of adopting a DROP as a whole….  (‘[The DROP] is also intended to encourage . . . skilled employees to stick around and delay their retirement’). Defendants do not meaningfully explain why this reasoning would apply differently to retirement-eligible firefighters who are under age 55 than to those who are age 55 or older. The desire to keep skilled employees working for a longer period and to delay paying benefits applies to all employees, regardless of age, and therefore does not squarely address the age-55 requirement Plaintiffs challenge here.”



Legal lesson learned: The case will now proceed with pre-trial discovery; the Commission will then likely file a motion for summary judgment that addresses the cost reasons for keeping eligibility at age 55 or older. 



	Note: See Ohio DROP. https://www.op-f.org/files/mgdrop.pdf 

“If you are eligible for a normal service retirement you can enter the DROP

program by delaying retirement and continuing to work as a police officer or

firefighter. For those who were OP&F members on or before July 1, 2013,

normal service retirement eligibility is at least 48 years of age with at least 25 years

of service. For members hired into an OP&F-covered position after July 1, 2013,

normal service retirement is age 52 with at least 25 years of service.”
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