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NATURAL RIGHTS

_ Let us begin not with definitions or explanations of the terms con-
Jointly used, but first of all with the term 'right.' There are several
ldefinitions of this word, the most general being perhaps "that which con-
forms to moral law; that which accords with truth propriety. Justice, or

morel idesls or the will of God."l. ™A right action, intention, motive,

or attitude," may be defined as "one which fulfills or conforms to Duty. ne.

Another and briefer definition is that "a 'right' is the correlate of a
duty; e.g., it is the duty of a child to obey his parents, and his parents

n3. So far the definiticns have referred

have a right to his obedience.”
.only to moral and 'natural' rights -- nothing has been said of legal rights.

"The term is used in German to denote the general system of rights and
‘Obligations, egpeclally as being capable of being enforced by 1aw "4'
-AHegel calls this 'abstract right.' ‘ .

Natursl Rights, then, may be defined briefly as "the claims found-

ed on the 1aw of nature,"” and perhaps better understood in the light |

iOf the difference between & 'natural. right" and a 'legal right ' which

is "a legal power of one person over another 'a capacity residing in

one man of controlling, with the assent and assistance of the state._

5.

the actions of others.'" Another definition of legal rights is "the

aggregate of the principles by which rights in the (last) above sense _

nb.

are determined the science of rights. ft is plain that a right

‘&t least in the legal sense, cannot exist apart frcm the correlative

-
——

l. Funk and WAgnall: New Standard Dictionary of the English Language.

g. Baldwin Dictionary of Philosophy and Psychology, Vol.II,p.134. .
<7 Ibid,

4, Ibid.

5

6

- Holland:’ Jurisprudence Chap.Vli;pQ?l.J
Smith: Right and Law, Sec.228,244.
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duty thereby incurred in others. Right in the sense of morally good,
“'ag opposed to evil, a matter which is more personal than political, is
“'not the primary theme under consideration, the onus of this thesis be-
H"ing centered more particularly on right in the sense of duty and Jus-
" tice to others rather than to self.
Meny adjectives are prefixed to the term 'rights,' and it may be
well to give a few instances here of rights in more or less specific
" ‘'senses. "'Relative rights' are those involving duties of particular
" persons. ‘'Absolute rights' are those involving duties on the part of
all persons, as the right to0.11fe, 1iberty,'and property. My right
to my house in my possession is a 'real right:' it attaches ad rem
against all the world. If I be wrongfully dispossessed, I have & 'ver-
‘-sonal riéht' 4o recover my possession from the wrongdoer in & real ac-
“tion. 'Vested rights' are those already existing in a certoin person
as owner, whether absolute or defeasible.” nle wiRight,' or abstraot
. 1lsw in the views of the historical school of jurisprudence, as expound-
" ed by Savigny, 'is no absolute, universal and immutable rule, but one
of the forces of society with which it changes, in accordance with
me. ' R ‘

' fixed laws of development.

The subject of Natural Rights is one which has oonbefnediphiloso-

phere ever since the fifth century B.C., when the ophists took up the
‘problem of 'Nature' in law. It is quite impossible to understand the
" meaning of such terms as 'nature’ or 'natural' except in the light of
" that to which they are set in opposi‘t:ion.'= In the’ age of the Sophists

'nature waes understood as the exact’ opposite of conventions and in-

%. ?gldwin- Dictionary of Philosophy and. Psyohology, Vol. II,p 474.
- ida.

PR
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"stitutions. The Sophists were an sncient class of populer professional
teachers, who arose in Greece to instruct the youth of Athens in such
subjects as were commonly taught at that time - public spesking, music,
‘art, and literature - and to awaken in them an interest in religilon,
laws, politics, and institutions, subjects such as were intended to aid
man in acquiring knowledge sbout himself and his relations to nature
and to the social world in which he 1lives. The Sophists themselves
came from various parts of Greece, where they had been: educated by the
older philosophers who were concerned with the problems of nature, but
who had not speculated about Ethics and Politics. These self-styled
"wise men" taught their pupils mainly with a view to fitting them for

. public life; consequently Ethies and Politics were their chief concern.

| Up’to this time men had been govermed entirely by tradition and con-
vention.

The Sophists aroused a speculative and critical attitude towards -
philosophy, religion, morals, and politics. By appealing to reason to
guide men they incited what has been styled a 'rationalistic revolt

- against traditional beliefs,' thereby meking the way clear for deep
philosophical study of religion, morals, and politics. But by refusing
thus to accept the firmest institutions of the time and assailing the -

' oldest traditional bellefs, the Sophists inevitably incurred the con-

.tempt of the older philosophers, who represented the conservative ten-
dencies to be governed by convenition and tradition. Another- feature -
of the Sophistic teaching, which greatly offended the older schools,v A
was the fact that these teachers ‘taught for money. mhie mercenary aspect
was entirely 1ack1ng among the "earlier masters, who gave of their learn- .
1ng gladly end unreservedly for love of it. '

Aristotle's view of"nature’ is quite different from that of. the. -

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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Sophists, w8 can plainly be seen in his famous statement "lan 1is by
nature a political animal," by which he seems to mean not nnly that

men is gregarious - for gregariousness is charscteristic of many lower
énimals - but that man does not fully realize himself except as the
member of a city-state, which Aristotle regards as the highest social
organization, offering to man the opportunities of its active politi-
cal 1ife and intimate association. According to Aristotle, whatever = ~
is right, is right by nature and not opposed to political institutions,
but in accord with the institutions of the ldeal state. In his ethiocal
and political writings Aristotle uses the term 'nature' in two clearly
distinot ways: "(1) that in which he uses 'natural' for original,”

©.8., When he spesks of man 's having certain natural (i.e., innate, in-
herited) impulses prior to training; and (2) that in which he uses "na-
tﬁre' for the 1deal. In the former sense he says that the family 1s

'by nature' prior to the étate."l' "Between husband aend wife, friend-
ship is thought to exist by nature; for men 1is by nature & being in- e
clined to live in pairs rather than in societies, inasmuch as g family
is ‘prior in point of time and more necessary than a state, and procrea-
tion is more common to him, together with animals. - To.other:animals,
therefore, community proceeds thus: far only; but human beings: associate
not only for the sake of procreation, but for the affairs of life; for
the duties o:,husband“and wife are distinct from the;veryifirst=and
different. They, therefore, assist one another, throwing,into;the.com-_
‘mon: stock their private resources." .__(Bth. Nic. VIII,12,Sec.7. ). In thé
latter sense (that of.nature as the ideal) Aristotle holds that the state

S —

}f- Ritchie: Natural Rights, p.28.
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is 'by nature' prior to the family and to the 4ndividual. "In the order
of nature, the state 1is prior-to the family or the individual; for the
whole must necessarily be prior to the parts."l'
Aristotle's conception of the 'Taw of Nature' suggests older theo-
ries at the same time that it resembles later ones. In his Ethics he
speaks of 'natural justice' end in his Rhetoric of 'universal law.' |
"In discussing Justice, Aristotle has before him the Sophistic assertion
that there is no natural justice, because the natural must be everywhere
the same, whereas men's ldeas sbout what is just and right vary in dif-
forent places (Eth.Nic.V,7,5e0.1,2). Accepting the fact of the actual
diversity of moral ideas, he ati1l contends that there 1s an element
of unity underlying all this diversity......Natural Justice is an idesal
towarde which human justice tends......perfect Justice is for man an
ideal only." 2. Aristotle does not sanction the idea of a Law of Nature
v'and he maintains that there 1is no ebsolute antithesis between nature
and convention,?;..,.there being no necessary inconsistency ﬁ%tween then.
In fact, he holds that political Justice (jus eivile) is in part natural
. gnd in part oonveniiénal."4' While Aristotle in his Rhetdric refers
to the universal law which he identifies with the law o:,nature,.he |
makes no such reference in his Ethics or his Politics, where he stands
fiymly with the law of the land as being unimpasaioned reason. To
- strengthen Aristotle's position we might refer to the definttion

5‘which he dis-

"Law is the measure or image of natural rights......”
putes on the ground that "an image arises through imitation, and this

is not the case with law." n®

. Aristotle Politics and Economics Chap 2 Sec 12.p 7
Ritchie: op.cit.,p.29« : e R o

. Aristotle: Politics,Bk.I. o

. Aristotle: Eth.V,7, Sec.l: ‘ - 7
. %ristotle- TOpics VI. 2,140,8,6.

. bid

COPDRN.
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While the Sophists revolted theoretically and dislectically against
~ convention in their writings, they were gscarcely bold enough really to
practice their doctrines. But the Stoics,even more bitterly opposed to
the lsws of convention and tradition, revolted not only theoretically,
but actuslly put into practice their convictions and regulated their con-
“duct in accord with them. To live according to nature means, to the
stoic, to act in conformity with reason; to live a good and virtuous
1ife. To arrive at the highest self-realization is to serve universsal
purposes snd ends with the greatest degree of virtus. Virtue is known
through the ﬁniversal reason or logos. Through virtue alone 1s the
greatest happiness achieved. In order to live in such a way as to attaln
the greatest possible happiness, individuals, since they are rational '
bcings, must be banded together and have the same rights. From the pro-
cess of reasoning these individuals determine their duty, the strict
performance of which gives them the greatest satisfaction end happiness.
'The great world soul is revealed in the lawer instincts of ma;.as well
as in his reason. It is universal and directs his conduct and guideé
' him, Man must subordinate himself to the universal reason, - and obey
its admonitions, which are the same for the whole world of individuals.
As reason develops in man, he finds himself revering it as his true eB-" .
' sence and the promotor of his purposes and the dictator of duty. To -
the. stoic, reason and duty are paramount, virtue occupying the highest
Place for good, vice being the worst of all evils. Nothingiis good,or‘,
ovil in and of itself, but the value of it depends upon how we use it
and how it affects the charscter. Antisthenes, a pupil of the sophist
Gorgias, was a stoic. He taught that. the“wise man is sufficient in

himself. He 1lives according to the.law of virtue and not in’ accordance

-
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with established laws. Virtue is determined by deeds rather than by
learning or argument, neither of which is necessary to it.

The Cynics, whose maxims preceded historically those of the Stoics;
‘divested man of almost every artificiality which gseparates him from the
beast, except the wearing of one garment. The food of the cynic con-
8isted almost exclusively of herbs and cold water. The stoics, while
they did not pamper themselves with superfluous possessions, nor encourage
rleasure of the senses, did, nevertheless, aim at a kind of simple,
modest, virtuous, and intelligent living far removed from that of the
»beasfs of the field. Diogenes, the pupil -of Antisthenes, was a repre-
gsentative oynic, going backward in the process of civilization rather

"forward as his teacher had done. It is related of Diogenes that when
he saw some 1ittle children drinking from their hands at a brook, he threw
‘away his cup and declared the superiority of their simplicity id 1life over
his own hampered artificiality.

This 'return to natmre'of the Cynics, their exireme avergion for-
anything that savored of convention, ig8 the historical beginning of what
dévelqped,by modifications,into Stoicism and later into Roussesauism. -

The stoics were great students of logic. Their criterion of right con+
duet is reason, with its arguments and discussions, not convent;on.f The
‘stoics were much more interested in the practical side of 1life than the |
theoretical. . The stoics, like Aristotle, looked upon nathre as reason
obJectively represented and of divine origin. MlMan's reason,: too they -
considered divine. Through his reason he is able to oomprehend and |
realize the divien element 4in the nature of the Universe' and he cen con-

duct "his life in accordance with naturel 1aws. Reason is therefore not

a cause of antagonism between iddividuals, it is rather.the link that

-~
-
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joins them ahd makes it possible for them t0 live in peaceful proximity,
one with another. Institutions and laws, which they respect in common,
‘are not therefore considered as mere conventions, but rather as methods
‘by which men are able to exist to thelr common asdvantage.

Cyniciém strongly. opposed civilization. Stoicism, although apparent-
1y discouraging to soclal and politicel progress, nevertheless, to the
students of the effects of its dootrines wupon civilization, it is evident
thet 1+t really contributed to social and political development,.inasmuch
‘as the burdexr of its practical ideal was n;t imposed upon the isblated
human being, but upon him only in his union with nature and humanity.

Through the writings of Cicero, whuse ideas show most affiliation
‘with the stoics, stolc philosophy became inoorporated.in Roman Law. It
48 here that we f£ind the earligst example of the idea of the law of na-
“ture distinctly formulated in the same way that it appears in modern
times. "In every matter the consent of all peoples is considered the '
'law of natu:ce.'"l' This furnishes the foundation for the 'jus gentium' -
;the common law of mankind.z' Cicero holds that there is in all men &
natural reason and discrimination between right and wrong. - “Such sense
18 innate, the gift of God, end from it springs natural law.- Natural-
law is in turn the source of natural right. Notwithstanding the fact .

. O m—

1. cCicero: Tusculanse Disputationes,I,13,Sec.30. S o
'2. By a mistranslation, '4us gentium!’' was 'in the seventeenth century
- supposed to mean international lew. This misinterpretation proved to
be. of excellent service and great advantage to the various ocivilized
. states, because it afforded the reason and the opportunity for incor-
. porating in their political‘theories;*the humen ideas that had found
their was into Roman Law, and these were thus embodied in the laws
governing the relations of the different states to each other. ‘Much-
5¢ the well-lmown excellence of Roman Law grew out of this mistrans--
“lation of 'jus Eentium] the influence of which is epparent in many
subsequent legal conceptions of other nations. ,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission



that men are not all equal in ability nor in worldly possessions, they
are nevertheless equal in respect to natural rights which have grown out
of natural law. This idea of 'natural rights' which Cicero expounds con-
stitutes the third law of the Deolaration of Independence the other two
" laws being (1) "The conscious instituting of government by men' as known
to Protagoras, the Sophists, andlEpicureans, and (2) 'The equality of
men," advenced by the Stoics. |
‘ According to Ulplan, a renowned Romanljurist of the-third century,
the law of nature applies to the lower animals as'well as to man. In-
cluding the lower animals is the feature of Ulpian 8 law of nature,'
‘_Which is peculiarly his own, but one that 18 perhaps not well founded.
In the following quotation there is evident an interesting distinction
. between.Ulpian s conception of tJus gatnrale and his conception of 'Jus
Gentium "Slavery exists Jure gentium, undoubtedly; i.e., all oivilized
People known to the Romans recognized this institution° ancient political
Society was based on it. 'But by the law of nature a11 men at first were
born free.'"1° |
| When wars took place and captives were madeJBiaves natnral law
“was violated because according to natural law all men are born free and
;With equal natural rights; it was therefore not designed thatone should
be the slave of another. Wo civil institutions can, acccrding‘to natura}
law disregard natural rights. | i
Cicero and Plato had held that man is by nature social wherefore
he organizes societies. St. Angustine adds to this the idea that man is
;Peaceful and that "there is a general pact to obey kings.......Government

is to render service to those whc are governed - an idea that the govern-

ent rests on the consent of the governed.... In the natursl order of

—— : -

1.  Ritchie: op.cit.,p.38:
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‘the world, GoOd arranged for man to rule only animals. One man was not
to be ruled over by another......Slavery is a temporary institution of
this world existing on account of man's ein. By natural and divine law
it 18 wnjust, but by human law it is not so......It is not alweys had
not to obey a law, for when a ruler makes one which is contrary to
God, hence to divine and natural law, then it is not to be obeyed. In
this doctrine of St. Augustine we see the beginning of the theory of
active resistance or revolution." ;': These two doctrines of st. Au- _
gustine that the power of kings rests on the consent of the governed
and that laws, which are contrary to God and nature, need not be
‘obeyed, are of immense imnortance. These two laws added to Cicero's
three, constitute the five laws of the Deoieretion of Independence
of the time of St. Auguetine. , ‘ ' )

The church strongly encouraged revolution against unjust lews,
not wishing too much power to vest in the state. The lews of God and

| nature were represented by the pope, while the king or state represent-
ed‘the laws of,man. Pope Gregory VII_eeid, fKingship does.nnt‘exist
Bv neture‘or by merit....;.The power which a king has was. given to. _

' him by the people......If he falls into tyranny the _people are freed
from subjection to him. As you w:uld dismiss.a swineherd for not tak-

‘ ing care of hie herd 80 must you.with better end more Teason remove
a king.gf | John of Salisbury'recommended the killing of kinge 1
neoeseary for the welfare of the people.; Gratian says:, "Divine laws'

. exist by nature hnman law by custon, which varies vi th different

People., Divine law is identical with natural 1aw.; 'Jus naturale’

%- Sulliven: Antecedents of the Declaration of Independenoe. ~
« oOp.cit. _ 7 _ e T
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‘48 common to &ll nations and precedes all law in time and dignity.

It includes such topics as the wion of man and woman, the rearing

of children, community of goods, one 1iberty for all, the acquisition
of those things which are to be taken in the air, on the earth or
in the sea, the repulse of violence with'force?1° The five laws of
the Declaration of Independence were originally philosophical, but
they gradually became political and have continued to serve as such
through the centuries.

In the twelfth century we have the beginning of a revival of learn-
ing, in which the study of Roman Law was vigorously pursued along with
the doctrines of»Aristotle. Thomas Aquinas combines the doctrines of

- Aristotle and Cicero in his conception of-Na?ure, ernphasizing the idea
of the natural law as a system as regulations arrived at through reason.
He makes three divisioﬁé in the precepts of the law of nature as fol-

~lows: PFirst, man has, by ﬁature, along with all other-g;eﬁtﬁres,-an»
jnelination to self-preservation and the taking of those measures

- which are conducive thereto, according to his nature. Secondly, man
has an inclination to perpetuaste the race. . This he has .alsoc in com-
mon with all other creatures. Thirdly, man has.a rationallnature which
disposes him to revere God, to live in communities -and’ to seek to
acquire Imowledge. ILike the atoics Aquinas held- that natural law is
to the mind of a human’being only a perticipation in.the eternal law
(Aquinas"Ethicus la 28e,qu.91, art.z)-,that man can conceive by.re£1ec-

" tion something of the eternal law, which is known in toto only to God
" and to those who .see God (Aquinas Ethious la 2ae,qu.93 art.2); that

1. Tbid.
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hnman 1sw which goverrs states hes its source in natural law, end is valid
°n1y when not in conflict or at varisnce with it. A final distinction

s given to Roman Law by Justinian, who shows the law of nature to be
Beparated from and more perfect than any human laws. The respect for
natural 1aw was much enhanced by Justinian's treatment of it. His inter-

_ Prevation gfeatly assisted the French in disentangling their own confusion

:°f laws in ctiticel times. Nature appears now for the first time in the
role of a court of appeal in the period of scholasticisn.

" The cynics and stoics had been sdvocates of the greatest simplicity
in life and had practiced their convictions as far as possible, so this
~Matter of the law of nature as supreme was not new at this time, but
only revived. Francisco Suares in 'De Legibus' says of an unjust law,

~ that it is no law at gll. But this jdea 1is not incorporated in Scholas-
ti°4Ethios. It is thought, moreover, to be in direct defiance of the -
chu:ch, the authority of which is guarded with reverential vigilance and
r'“5“_=hing ig countenanced which would be likely in any way to interfere .
With.its absolute domination.

. ; Machiavelli the femous Italian political philosopher, was greatly -
°PPosed to the authority of Church over state. The political corrup-
tion of his dsy caused him to dovate much time and thought to the lews.

- Of nature end rights of individusls and to the inauguration of such -
theories as he hoped might aid in correcting existing evils. That .
Church and theology rightly. supercede in suthority stete and. politiocs

‘~was the prevailing verdict of his time, which he heartily rejected..

~H13 writings gave great impetus o0 men who.followed him~ they.exerted
a‘ larked influence particulerly on Grotius and Hobbes in:ths- next cen-~

tuIY.xwhoee.views,;however, are at. variance with each other.:

~-

-

R . . . . '
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Grotius had advanced the theoIry that in the iaw of nature are con-
"tained all the specifications and definitions of the right and obliga-
tions of individusls; this Hobbes denied, and argues that the state
\Wholly determines these matters. If all human civilization had bear de-
. nied men, they would, according o0 Hobbes, be in & state of war, each
\:against all, with self-preservation as the foremost instinct and & na-
‘>tura1 right. Uninfluenced by the ties of family and society, man
‘Awould exercise his native pugnacity towards everything thet interferef
with his 1liberty to follow his {nolinations unhampered; that, withou
l‘institutions, the?e can be no ties. But we know that there are ties
"Without institutions oTr regulations of any sort - natural instinctive
ties which exist and have their effeot upon 1ife .regardless of the want
| of institutions - wo see this in the kingdom of birds and ennng various
'Other gnimals as we11 as in the life of man. Hobbes argues that, 8l-"
»:thought man's natural inclinations, unguided by laws or institutions of
| ah& ¥ind, lead hinm to protect himself from personal harm by any available
imeens'of self-preservation within his power; that nthe Right of Nature
iB the Liberty 'of each man has to use his omn power for the preservation
_Of nis own Nature, (i.e., of his own 14fe) by the aptest means whidk he
conceives, i 1t is, nevertheless, profitable to him to seek and main-
tain peace, which Hobbes considers the fundamental law of‘nature and
, the real means of self-preservation. From this fundamental 1aw he de-
:‘rives what we understand as the Golden.Ru1e° “m1guod tibi fieri non vis,
‘alteri ne feceris " ithat a man be Willing to lay down this right to
.:&11 things end be contented with as muoh 1iberty against other men as
, he would allow other men.against himself e Renouncing a right is

distinguished by Hobbes from transferring a right in that in the for-

——

1. Hobbes: Levisthan,part I,cha 16 9
2. Tbid. P pei.Pe 6’»
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mer case, the beneficiary may be any one at 81l, while in the 1atter he
13 some one in partioular. When & man renounces or transfers a right,

he does so with & view to benefitting himself, aince every voluntary
act ig selfish. Does a man Who gubjects himself to the danger of losing
his 1ife by drowning in order possidbly to preserve the 1ife of another,
20 so to benefit himself or to aid the other at his omn risk? Hobbes'
Position in this matter would certainly not harmonize with the present-
day idea of ethics. |

Hobbes defines contract as the mutual transferring of right. The
transference may be contemporary in the case of two contracting indivi-
- duals, or one may realize his benefit later than the other. A covenant
betweenr individuals may be void on any provocation, 4f made without in-
Btitutions which i8 a condition of war of each against ell, therefore
the necessity of some law sufficlent to enforce the covenent is evidentt
&and there is such provision in every civilized state. A man.may re-~
frein from bresking his covenant for two reasons within himself, fear
© and pride - fear of God and pride in his omn honor. The custom of tak-
ing oath over a legal document has ‘been oonsiaered for many centuries,
a means of invoking God's imprecation upon non-fulfillment of contrect,
tna s strengthening eupport %o one's honor. - -
Hobbes' first law of nature, ag has been.noted is to seek.ane mein-

tain peace; his second is to 1live up 'to the gospel in resPeot to the
G°1ien.ﬁnle “the third, which is now to be considered is Justice. Where
‘there has been no covenant 16 injustice can exist. “Inﬂustice 4s the
no Performance of Covensnt. And whatever is not unjust 18 Justeceees
There must be eome coércive Power, to compel men equally to the per-
f°1‘mance of their Covenante and to make good that Propriety, which by

utygl Contract men acquire ‘in reeompense of the universel Right they
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abandon: and such power there is none until the srection of a Common~-
Wéalth. The nature of Justice consists in keeping of valid Covenants."l'
.‘Rights must sometimes be transferred in order that the peace of in-
'ﬂividuals may be promoted end maintained, and there must be some undis-
Puted authority tocompel individuals to keep their agreements which
mnSt be made in good faith. From this absolute necessity of a recog-
nized head for the maintenance of peace, there came into being the idea
of Systematized regulations with all degrees and varieties of ideas in
the determination of ever-varying codes. The realization of this exigency
- in the experience of living, brought ebout the advent, upon 1ife's stage,
Ofwéovernment or the construction of the commonwealth, which has forl
its primary consideration, the enforcement of Justice.
| The determination of what we understand as Justice is the source o
Of endless difficulty to civilized men . It is the thing about'which in-
"dividuals cannot agree; it is that which causes endless strife and hatred_
and disastrous wers. In the determination of. Justice it is impossible
for individuals to eliminate themselves and their own interests even
to the extent of one half, allowing, in compliance with the golden rule,
an equal consideration for others. If it were otherwise the millenium
Would be reached, for this is the one point about Which the difftculties
of the world revolve and mnltiply themselves. The mind of the little
°h11d in the earliest years of mental activity, resents what to it may
Stil1 be nameless but what we reoognize as injustice. Parents are prone
‘to fail to appreciate a child 8 mental reservations in this matter or to
realize what damage - even permanent damago - i8 inflicted upon the

thld's 8radually developing Charactero 'TO be unjnst to a Child from\

 ———

1..op.cit.,§.106. |
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whis own standpoint, detracts from his buoyency immediately. This is
detrimental to him physically and mentally; besides this, it may sow
""the seed of willful misrepresentation (through the instinct of self-
'preservation) and it may inculcate in tho child a spirit of male-
volence, which under benign influences might never take root.
| THd sense of injustice in human beings is one of those never-
‘failing characteristics which predominate as long as sanity remains.
"It is one of the very first features of self to appear in earliest
11fe end 1t cen be relied upon to be in evidence until mental dis-
.80lution. What, therefore, can be more worthy of investigation and
“constant consideration? Justice to all jndividuals at all times would
i‘ectually result in that Utopia the like of which could never be found
"in sny other wey. With sbsolute Jjustice there would be no need for laws,
5ut, aside from the fact that Justice is. a relafive principle,'absolute
if'Justice is wholly inconsistent with the nature of man, and governments
with definite constitutions are neceseary for the ‘preservation and de-
: velopment of humenity. With the establishing of governmente, definite
ownership begins, and it becomes possible for individuals to woxk to
" some purpose. An incentive ‘ariges and man feels a pride in what he
1 éocemplishes which stands apart and nay be ‘compared with the work of
'dhie neighbor. ' This gives him some sort of measure of value, which he
" owes to the protection which Justice afforda him. "Justice," says
;'Hobbes "the keeping of & Covenent, is & Rule of’Reason by which we
are forbidden to do anything destruotive of our: 1ife, and consequently
a Law of Nature." nle i'f'“ = | S |
o The fourth law is gratitude. Hobbes continues to enumerate lewev
'of nature up to nineteen in ‘the folldwimg:succeSSion: '"Compleasance, '

' "that every man strive to accommodate himself to the rest" 1ike stones

1i"t'ougm: ttogether in the building of an edifice;. 'Facility to Pardon.
+ op.C :
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vthat upon caution of the Future time, & men ought to pardon the of-
fenses past of them that repenting desire 1t. For Pardon is nothing bub
granting of Peace." The seventh law is "that in Revenges, men respect
'che future good;" the eighth, egainst Contumely, "that no man, by deed,
Word. countenance or gesture declare Hatred or Contempt of esnother; the
. ninth, against Pride, "thal every man acknowledge other for his equal by
Nature;". the tenth, against Arrogsnce, "that at the entrance into condi-
tions of Peace, no man require to reserve to himself any Right whieh.he
is not content should be reserved to every one of the rest; the eleventh,
Equity or Distributive Justice "that 1f & man 'ee trusted to Judge between
man and man, it is a precept of the Taw of Nature that he deal Equally
between them;" the twelfth, Equal use of things COmmon, "the.t sueh things
e.s can not be divided, be enjoyed in Common, if cen be° and 1f the quan-
tity of the thing permit, without Stint; otherwise Proportionally to the
nnmber of them that have Right;" the thirteenth that "if a thing can not
be divided nor enjoyed in common, "the Entire Right or the Finst Posses-
.Sion be determined by Arbitrary Lot, which is agreed on by’the COmpeti-
tors; the fourteenth, by Natural Lot, which.is either Primogenitnre or
Pirst Seisure, therefore by the thirteenth and fourteenth Law of Nature
"such things as can not be enjoyed in common nor divided ought to be ad-
Judged to the Eirst Possessor and in seme cases to the Eirst-born, as
acquired by Lot. " The next Law of Nature is that of Mediators who shall
have safe cenduct then eomes Submission to Arbitrament then the Law
that "No men is his own Judge ;" and that No men shall be Judge "that have
- 1n him a natural cause of Partiality;™ the nineteenth and last is that
of Witnesses, that "in a controversy of Fact the Judge nust give equal
'Credit to all, - olse the question is undecided eand deft to force, con-
trary to the Law of Nature.” ' ‘

Sy
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Since such a 1list of laws of conduct for the preserva-
tion of life end best interests of mankind would be onerous
for individuals to bear constently in mind, Hobbes suggesis
that a thorough understanding and practice of the second ILaw,
that which we understand as the Golden Rule, comprises them
all sufficiently for the maintenance of the welfare of humani-
ty. "The Laws of Nature oblige in Conscience always, dbut in
Effect then only when there is Security......they are Immuta-
ble and Etermal; for Injustice, Ingratitude, Arrogance, Pride,
Iniquity, Acception of Persons (violation of Distributive Jus-
tice or Equity), and the rest can never be made lawful......
The same Laws, because they oblige only to a desire, and en-
deavor......are easy to be observed......he that endeavors
their performasnce, fulfills them; and he that fulfills the
Law, is Just;“l'

Locke, in explaining the origin of political authority,
adopts the same individuslistic point of view that Hobbes has
taken, and starts with a conception of the state of nature;
but it is not the original Hobbesian doctrine so much as Pufen-
dorf's modification of it that is presented by the Whig philo-
sopher. The state of nature as conceived by Locke is a pre-
political rather than a pre-social condition. It is not a
state in which men live in brutish reciprocal hostility, dbut

1. Hobbes: Leviathan, Chap. XV, pp. 119-120.
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one in which peace and reason prevail. It is not a law-
1e88 state. Rejecting the 1ncisive distinoction made by
Hobbes between the law of nature and real law, Locke fol-
1ows the Grotian doctrine and declares the law of nature
to be a determining body of rules for the conduct of men
in their natural condition. Under this law of which rea-
gon is the interpreter, equality is the fundamental fact
in men's relations to one another. On this foundation
TLocke constructs his doctiine as to the natural rights which
belong to every man in the pre-political Btate.l' Locke

- agrees with Hobbes in the matter of self-preservation as
\being'the first motive, right, and.privilege of every human
béing, but he differs from Hobbes in determining what the
1iberty of individuals is. Tocke binds man to no restraint
except that exercised by the law of nature. As ta property
in the nature state every man owns everything. - Locke's
doctrine of individual sole ownership is, in effect,”that
property redounds to the individual who, by right of his
having expended his time and labor on the process of con=-
verting it into & prodfietive or profitable condition, be-
comese ‘the rightful owner of the fruits of his own labor.
Such encoursgement our own government now gives to am-
bitious.and'industrious claim-holders in the United.States.

Tocke's state of nature is not, like Hobbes', the state

——

1. Dunning: State of Nature and Natural Rights.
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of war of each against all, but a condition in which each re-
gards with respect the fundamental natural laws which con-
cern all. Nevertheless, Locke finally admits that owning to
man's nétural propensity to pugnacity and selfishness, the
natural state is neither feasible nor possible to the well-
being nor happiness of men nor to his peaceful pursuits.
When & men relinguishes his xright to execute the law of na-
ture for offenses against himself, which he does, by social
contract, when he becomes & member of a social community,

he does not give up all his rights, as Hobbes holds, but
only one right. He does not transfer this to any indivi-
duel,but he gives it up to the civil state to which he is
bound. A man gives his consent to membership in a communi-
ty either by expression or by silently remaining personal-
1y located there or by owning some of the property of said
community. If his obligation has been incurred even by

word of mouth, it oontinues as long as the stability of

the government endures. Unlike Hobbes', Locke's idea oﬁ
sovereignty does not include the divine right of Kings.
Noither absolute nor arbitrary power "without settled stand-
ing laws, can......consist with the ends of society and
government, which men would not quit the freedom of the state
of nafure for, and tie themselves up under, were it not to
presexrve their lives, 1ibetties, fortunes and by stated

N rules of right and property to secure their peace and quiet."l'

1. Tooke: Treatises of Government,II,Sec.137.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



21

I‘°°ke. 2dvocates absolute separation of Church end State and defines a

church as ‘being"a voluntary society of men joining themselves together of

their own accord, in order to the public worshiping of God in such a mmner

88 they judge acceptable to him and effoctual to the salvation of their soulg.
Rousseau, who was largely responsible for making the theory of Natural

Rights popular, studied Locke's theories and incorporated them into his

0w ideas, losing, however, to a large extent, their logical aspects and

Daking additions of all sorts .of inconsistencies. He nevertheless de-

veldped fatther what ho received from England, and his influence has, dur-

ing the 1ast two centuries, pexmeated the various parts of the oivilized

&

World. Russia has just recently shown its effects in the writings ovf Tolstol.
| Roussean'a attitude towards civilization is well expressed in the fol-

1°Wing quotation: "Men are egual by nature; society through its institution

of Property ha.é mede them wnequal, so that we now have masterg and slaves,
°‘1.tnred and uncultured, rich and poor. Oivilization, with its cultmre

Q3 inequalities resulting therefrom, has corrupted our natural inclina-

jci°n8. producing the slavish and the lordly vices, servility, envy, hatred,

°2 the one hand, contempt, arrogance and cruelty on the othex,. and has

Tade 1ife artificial ond mechanical."s' Rousseau, in his own life, held

himﬂelf bound by no conventions nor institutions of any sort, not even

the institution of marriage. In this rospect his influence was malevolent

1n the extreme. He was, however, & man of remarkable genius, which spent it-

~— .

1 , : ' .
+ L : etter Concerning Toleration, p.13. ,
2. Bg‘gk:ﬁaiiggzs%oi was directlyginﬂuenced' in his theorzpes .by Rousseau
. is disputed in the American Review of Reviews, October, 1913, by the "
‘Rusaian, Professor EKovalesky, who holds that with respect to the smilari-
ty of the theories of Tolstoi to those of Roussean, there 1s simplyh
accidental concurrence of views on certain questions, particilarly those
3 ~in education realms. I
* Thilly: Histay of Philospphy.
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self without guidance or conscience. He is considered "one

of the best instances in support of ths theory that genius

is allied to insanity. He was full of new and original

ideas that found room to germinate uncontrolled and unchecked
by any considerations of mutual compatibility and truth. Friend
end foe find in these characteristics the basis of adoration
and critioism. In the riot of opinion each reader can find
what appeals to him.“l'

Rousseau held"that the right ordering of human life de-
mands simplicity in our nprmal wants and surroundings, and that
in particular, the laboring people are, through the greater
naturalness of their lives, more accessible than any other
classes to moral appeal, and richer in moral insight and
virtue.“z' We admit that "It is generally recognized by
thoughtful people that luxury and dominion, the consciousness
of being able to claim the services of others for every irk-
gsome business, are very powerful adversaries of moral gsensi-
bility and effective good will......Again the inherent social
perversity of living wholly on the labor of others is being
recognized no less eagerly'than its economic and social mis-
ehiévousnese."3

Rousseau's doctrine of natural rights manifested itself

" in collectivistic individualism a8 well as in the individusl-

istic phase known as anarchism. His theories set the world

1. Pillsbury: Rousseau's Contributions to Psychology, Philo-
sophy, and Education. S

2. TRoberts: International Journal of Ethies 20, 1909-10.

3. 1Ibid. .
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to thinking, and put in motion the wheels of revolution, caus-
ing thoughts valuable for the meking of better constitutions
of government to be evolved. TFor this, his work, from a utili-
tarian standpoint is worthy of the highest commendation. It
has proved as vital and epoch-making as the doctrines of St.
Augustine, and although it can never, by any means, be accept-

- ed in its entirely, it 1s neverthelsss replete with sugges-
tions and laudable principles.
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Kant, in his Practical Philosophy, shows the influence of Rous-

Seau with respect to government. From both the ethical and legal
standpoints, however, he isopposed to hedonisn. Kent includes in

. his idea of morsls the concept of 1aw.1' In his philosophy of law,
the 1dea of duty or the semse of obligation is paramomnt in deter-
mining morality. Ho regards the following of personal inclination
88 opposed to moral conduct. The tendency toward good is determined
by law, which is comprehended through reason, and is therefore con-

' °BiVable only to "rational beings,” who are, through their rational
wills, free. Kant emphaslZzes especially the importance of loyalty

~ to law, as evidenced in his categorical imperative "gct according to

-&. principle which may also 8erve a8 & general law." ° Xant's idea
of the State is that it is "an agssociation of men under & system of
IWB-"s' an's freedom is not impaired bui 1s rather secured by the
‘dénstitu'cion of the state. Tn Kant we £ind modern legsl philosophy,
taking the place of 'natural law' in which the state was esteblished:
by human will with 1little regard for reason. He looks upon tHe
8tate gs bound by reason, but he holds nevertholess that thers are
0 natural rights outside of positive law. The partiocular in which
K,a#t diPfers from former philosophers, some of whon also regard the
8tate ag bownd by reason, is in his interpretation of reason. Ee
WSes the term 'reason' to signify a formal principle, mot a material

Pi‘inciple. Kant's conception of natural rights, therefore, diffexs

\ N o
1. Kant: Grundlegung gur Metaphysik der Sitten, Vol.4, p.8..
g‘- Kant Collected Works, 5, P.R5; Grundlegung, P.43.

: Kant: Metaphysik, p.145.
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from that of former philosophers in that he emphasizes the
formal rather than the metérial content of reason. Kant be-
14eved "in the State as the guardien of freedom, and the law
as the expression of freedom. He belleved in & new fomm of
ideal positive 1aw."1' "The free man is not the empirical
men sepsrated from the social, but it i1s the rational man who
asserts himself by a constant struggle with the empirical man."z'_
"Rationalism confuses the 1limit of right with the principle of
right end therein lies its error."s' "Evexry action is just
following the principle by which the liborty of each can sub-
sist with the liberty of all, according to a general 1aw."4'
According to Kant's conception, reason and ideal Justice
determine the philosophy of law. His "legal Justlce' formm-
lates "the notion of an equal chance to all exactly as they
are, with no artificial oxr extrinsic handicaps.ﬁs‘ Kent xe-
gards restreint as a means and freedom as an end, advocating
complete freedom on the part of man except where restraint
is necessary to bring about "harmonious coexistence of the in-
dividual with his fellows acéording to & universal rule."s'
With Kent, then, the individual will is the central point.
Soclety 4s msde up of free-willing men whose individual wills
should not be arbitrarily disregarddd.

7

Erhardt: Ta Ckise Actuelle de la Philosophie du Droit, p.29.
op.cit., p.26.

op.cit., p.42.

Kant: Rechtslehre, p.33. - : | '

Pound: Scope and Purpose of Sociological Jurisprudence, p.ld2.
. Kaont: letaphysiche Anfangsgrlnde der Rechtslehre, p.27.

L d

OO
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Fichtéeholds that there is no law prior to nor beyond
the State, and that the assumption of 'natural law' is a
fiction. ™"There are no primitive or inalienable human
rights. lan acquires rights only a8 & member.df a communi-
ty. Primitive right, is thus a mere fiction required by

science."l‘

Since there is no law beyond the State, there
is likewise no citizenship bepond it.

The state must offer sbsolute guarantee that none of
its citizens will suffer injustice. In order to gsecure the
carrying out of such a gusrantee the law must of itself,
as some supreme will, make the community as & whole suffer for any
injustice to an individual. In order to accomplish this
a oivil contract must be accompanied by the right of nulli-
fication. |

"Fichte gistinguishes between what is legal and what |
is moral. The requirements of the law are limited to what
is legal; the mechanism of the law,through the right of’
nullification in the civil contract, makes it incumbent upon
the will to desire only what is loyal to the principle of
law and thus automatically supplies the place of a well-
disposed will."z' Tdeally, this conception of the law is
very interesting; practically, it is entirely without value.

Fichte shows the influence of Rousseau in emphasizing

1. "Collected Works," III, p.ll2.
2. Berolzheimer: World Legal.Philosophers p.198.
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'the freedom of the human being. "Bvery man is by nature
free, and no one but he himself has the right to impose law
upon him."l' lEvery man again becomes free as soon as he

so desires, and has the right to withdraw from obligations
which he has imposed upon himself."z' "mg be able to think
freely 18 the distinetive difference between the human and
the enimal mind."3° Society is basdd upon this fact.
ngivil legislation becomes valid for the individual only
in so far as he freely accepts it......znd thus freely im-
poses the law upon himsolf."4'

Taw exists that individuals may 1ive in societies,
each one sacrificing a certaln smount of his own individual
freedom that the freedom of the other members of the society
may remain unimpaired. "The deduced relation between ra-
tional beings through which each limits his freedom by the
consideration of making possible the freedom of others,
provided that others likewise will restrict their freedom,
may be called the legel relation; znd the formula thus
enunciated is the principle of lawvs' Fichte resembles
Koant in maintaining that law and therefore the State are
direct products of reason. According to Fichte, law is

not an end in itself, but a means toward man's moral education.

1. TFichte: Collected Works, VI, p.262.

2. op.cit., p.263.

3. Fichte: Collected Works, VI, pp.11-13.
4, Ibid. ' -

5. Fichte: Collected Works, III, p.52.
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It is for the adventage of the individual that the state
exists. While the state as a legal institution is neces-
sary, nevertheless in order that the moral status of man
may be improved, the state must become an institution go-
verned by reason, and not by mere lew. From the point of
view of economics, the fundamental principle of the state
is that everyone be guaranteed the privilege of existence.
"The purpose of human activity is to enable one to live;
and a1l who have been granted 1life by nature have the same
claim to this privilege. The division of rights must thus
first be so arranged that all may be able %o exist."l.
Fichte established no school of philosophy, bdut
he nevertheless exerted great influence upon his contempo-
raries and successors, conspicuous among whom was Hegel.
The most notable exponent of Fichte's doctrines in Ameriha

is Minsterberg.

1. Pichte: Collected Works, IIX,p.402.
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II. The history of the conception of natural rights in the
nineteenth century is largely a working out of the sncient
and mediseval Roman view and the modern Anglo-French view
that found expression in -Rousseaun. Our Declaration of Inde-
pendence, the English Bill of Rights in 1689, the French Do-
claration of the Rights of Man, ani a1l Bills of Rights thatl
surnish preambles for constitutions in the United States are
14ttle more than variations of the Anglo-French conceptions
of natural rights.

The French Revolution was based on the theory of Natural
Rights - the theoxry of 01da Natural Rights - represented by

' Rousseau, Kant, and Fichte. Tt was dus to the French Revo-
1ution that an intellecymal reaction against Natural Rights
occurred. This reaction against Natural Rights and the
subsequent aevelop'ment of positivism is reflected through-
out the history of the nineteenth century. It begax in
Englend with Burke and Bontham and was later teken up in
Germany by Schelling, Hegel, and Savigny.

Although Burke amd Bontham are both antagonistic to
the theory of Natural Rights, thelr points of view are Vory
d4fferent. Burke attacks Natural Rights on historical
grounds; Bentham attacks it on loglcal grounds, on utili-
tarisn or positivistic grounds. Burke did not create a
school, he was not popular in any sense. The reaction,

therefore, was taken up by Maine.

Re i isSi [
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Maine, who holds to the validity of positive law,
advances the theory that the to0 him fallacious natural law
doctrine of modern times drew gtrength and auxhority.from
the confusion of interpretation of "Jus Gentium'or Low com-
mon to a1l Nations, and international law. Tﬁe olaésicdl
expression for international lew is Jus Feciale or the law
of negotiation and diplomacy. It is, however, unquestion-
able that indistinct impressions as to the meaning of Jus
Gentium had considerable share in producing the modern theoxry
that the relations of indépendent states are governed by
the Lew of Nature......After Nature had become & household
word in the'montha of the Romans, the belief gradually pre-
vailed among the Roman lawyers that the old Jus Gentium
was in fact the lost code of Nature, and that the Prastor

2 4in framing Edictal jurisprudence on the principles of the
Jus Gentium was gradually restoring a type from which law
had only departed to deteriorate. The inferencd fron this
velief was immediate, that it was the Praetor's duty to su-
percede the Civil Law a8 much as possible by the Ediect, to
ravive as far as might be ths institutions b; which Nature
had governed man in the primitive state.” )

Maine was succeeded in the school against Natural

Rights by Pollock, who began as a follower of Maine, who

1. MNaine: Ancient Law, PP. 43, 46-47.

R . . . . '
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always scoffed at natural rights. Pollock, instead of at-
trihuting his antagonism for natural rights to laine, whexe
1t rightfully belongs, puts the onus on Bentham, whom he
dislikes. Pollock during the course of his investigations
changes his point of view and becomes an adherent to the
theory of naturel rights. He 1s prominent as the leading
intellectnal representative of English Law at the present time.

Bentham, who attacked the naturel rights theory on
positivistic and utilitarian grounds, was succeeded by Austin,
whose resction against ﬁaturdl rights was distinctly positi-
vistic, retreating from the utilitarian. Austin was the
founder of the analytical school in England. He is the ax-
thor of 'Jurisprudence,' a complex and ponderous work, ex-
pounding and espousing the cause of positive law, and kmown
also as the Philosophy of Positive Law. Austin is responsi-
ble for his position of antagonism against natural law to
Bentham, who first suggested to Austin his attack on the -
natural law doctrine, giving to Austin the view which he em-
braces. Burke and Benthan togéther with Austin represent
the English attack upon the French doctrine that man has
natural rights.

Austin's successors of todsy are Brown, Eolland; end

Bryce, Englidi representatives of positivism. Their posi-
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tion of pntagonism to natursl rights, however, is less
violent in England than in Germany, gradually becoming of
an almost indifferent nature. Indeed, Brown and Holland
gubstantially abandon the whole issue.

In Germany the course was very different. We have the
resction taken up by Schelling, Hegol, and Savigny. Schelling,
was was the patron of Hegel, opposed 'natural law, ' exert-
ing a decided influence on the philosophy of law, and lay-
ing the foundation of the Historical School of TLaw. Accord-
ing to Schelling every man should & oconduct himself that
through his actlion no rational being should be "made a mere
object, but always a co-operate subject......Ethics and law
coincide in their highest stages......Ethics solves the
problem of the absolute will in that it makes the individual
will identical with the general will; the science of law
solves the prohlem in that 4t makes the general will iden-
tical with the individual will.“l' The genersl will 1s-
for Schelling the absolute will. The determining factor

. of the will in the philosophy of law 1s its form in coxmtrast
with its content. Iegal sclence derives its importance

from the fact that it allows of historic as well as prag-
matic investigation, namely, that it is an element of the
absolute, a menifdéstation of 1t. "Whenever the partiocular

and the general form an absolute unity, whenever all that

>

1. Berolzheimer: World Legal Philosophies, p.205.
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' 1s necessarily free and all that freely occurs also necessarily
occnms,"l'then.will the 1deal State be realized.

Hegel and Savigny differed in that Hegel represenis the
philosophical reaction, whereas Savigny represents the historical
reaction. Hegel's view is metaphysical, while Savigny is positi-
vistic and historical. Both are antagonistic to the doctrine of
natural rights.

Hegel, in his Philosophy of Right, expounds his theory of the
8tate. ﬁb tries to formulate the intellectual steps through which
'the i1dea of the state' must pass in oxder to exist, and he begins
with the will. It is evident this is a logical beginning, because,
without the will to choose or the power to do & volutary act,
every act would. be a necessary one, the world of ideas would be use-
less, and right and wrong, &8 they are gonerally understood, would
‘be unthinkable conceptions. Right is the will to choose the good,
according to our best juigment, whatever that may be. But the will

- of Hogel is mot that of the jndividual, it is 'one aspect of pure

~ abstract intelligence,’ 1Gp4st.' Will in this sense 1s 'eternal,
universal, self-conscious and self-determining.' The eésenoe of the

~will thus conceived is freedom. The processes through which the ab-
solute free will must go to become realized finally, produce the idea
of the state. The postulates most exmphasized are 'What 1s rational
18 real; what is xeal is rationsl.'! The free will is & product of
Tight reasoning, logical thinking, ratianality. It is a problen
or result of formal logic. By concelving the will as active Hegel
férmulated coertain concepts which approximate perfect freedom. These
form the headings of his philosophy of right.

———

1. Schelling: System des Transz. Idealismus, pp.411,422.
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The first of these is law, in which he shows that 'per-
sonality, property snd contract' are all expressions o: the
free will. "A living oreature is a person only so far as
it frealy'wills to be so. An object is property because
it is determinpd by the free will of a person......A human
being or people is property (slave) only because of the
lack of the free will to be free.” Bﬁt Hegel judges law
and rights, not by a static criterion, but by the state of
civilization, culture,and self;oonsciousness which the times
represent.

The second considsration of Hegel's philosophy of
right is 'subjective morality.' In this phase the indivi-
dual determines himself with the consciousness and realiza-
tion of +the existénce of other individuals 1ike himself.
'The conceptions of purpose, responsibility, motive and con-
science take form;' but the full relation of the individual
to the universal will is not yet displayed here. The fact
that man is a ocreature of habit reveals some 'universal
cause.' And.yet, each individual expresses a choice, and
a degree of uniqueness in all his acts. Hegel says, 'What
1aw and abstract morality are not, custom is, nawmely spirit-
Geist; and spirit is unity of the 4ndividual and the universal.'

THa final development of the subjective morality is
the socially ethical. This stage in the development of
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Hegel's philosophy of right is manifested in the 'family,
civil society and the state.’' His 41desa of the family is no
different from the conventional one of the times, but.his
doctrine of civil soclety is new. 'Corporations, police sys-
tems, economic needs, and property protection are taken care
of under civil society. Syumetry seems to be & grest fac-
tor in molding his system. The ultimate is however, the
state. In the state the 'gocial-ethical idea' becomes real- |
ized, which is the will fulfilling itself as far as it knows
itself. The state becomes the 'eternal and necessary 8886nce
of spirit.' Thus formulated, the state is not a historical
fact, but a mere 'intellectual concept.;

The idea of the state has three important aspects: 'the
internal public law, the external public law and world his-
tory,' each manifesting freedom and the unity of individual-
ity and universality of will. Hegel says further that every
gstate has an underlying political self-consciousness whioh
predetermines the comstitution and code. The constitution
is not & thing epart from the people or state, dbut a neces-
sary revelation of this ipherent underlying political consciousness.
Herein 1ies one great difference between a crowd and a sthte.
A crowd lacks universality, and, in consequence, organization.
It represents particularity alone. A state, on the other
hand, shows the synthesis of particularity and universality, .

" due to this common fundemental political consclousness which
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realizes itself in organization and constitution. Ko one person
does or can make & conatitution.' It is the result of meny in
agreement, and it iz not made, but simply revealed, being given
objective form to its already universal subjective existencs.
Thus & people expresSses itself through its constitution, and

a constitution reveals the spirit and stage of civilization of
its people. No other constitution could be better or even
possible for that people at that time. Thus we see the neces-
sity and absolute character of legislation and constitutions.
As a people evolve,the constitution will evolve in harmony
with its source. The more freedom the constitution shows,the
higher is the culture of those who live by it.

The external side of public law is the form in which the
internal and necessary law becomes manifest. Hegel says that
the state is sn 'organism’ which functions through 'distinct
powers so correlated as to gsustain and sirengthen the unity
of the whole.' These powers are three, +he number in.ha;-
mony with his entire dialectical system. They are the "legis-
lative, administrative end monarchic." To the monarchic he
gives the greatest emphasis, because it 1s the synthesis of
the daialectic, "the unifying force through which the other
two powers are restrained from disrupting the state.” The
legislative amd executive are thesis and entithesis; éhey
stand in opposition and contradiction to one another, thus pro-

" duoing the action end struggle B0 vital to the 1ife of legis-
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lation. But, although this disagreement 18‘1nherent and is
the cause of chenge and progress, sitill the two f£ind harmony
and become synthesized in a monarchic aspect, which capacity
_for hermony is equally necessary to the existence of thesis

. snd entithesis. (Otherwise each would destroy emd cancel the
other.) For instance, a state of perfect oppositiom, where
one seys 'yes' and the other 'mo,' or one'plus’end the other
minus,' would be as static as perfect harmony in which the
two would so sgree as to remain in spathy. It is therefore
evident that we must have agreement in disagreement and dis-
agresment in agreement, in order to have existence of any
kind whatsoever. This is one of the greatest truths to be
culled from Hegel's impossible dialectical system. '

Constitutional Monarchy, thus conceived.‘fulfille for
Hegel 211 the conditions of peffeot'rationality. Hereln
monarchy, aristocracy,and democracy become synthesized or_ com-
bined into one. 'The prince represents the one, the adminis-
tration, the few, and the legislature, the meny.' It 48 the
joint coBperation of the prince and the administration that
sccomplishes 'the unity of the state ahd its will.' Thus a
people becomes an organism and the particularity of each in-
dividual finds its universelity with the whole.
In external public 1law the state becomes divided 1nto

factions, thus giving rise to international relations. Inter-

" national law is & code which must recognize the individuality

of each separate faction, and yet draw all the factions into
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harmonious interaction, interrolation, snd adjustment. It dds-
covers a common working basis for 'the wills of the perticular
states.! Hegel clalms that 'war......muast romain......en inevit-
able and not wholly maleficent incident......in the preserva-
tion of national individuality.' The ultimate aspect of the
state is world history. To him the process of events is an
unfolding of universal spifit. "The culture of every people...
exproesses & pertioular stage in the activity and revelation
of the sbsolute idea......THi8 is a fourfold Process......
The four systems are the Orientsl, Greék, Romen, and German...
The Orient knew and to the present day only knows that One |
(1.0., the despot) is free; the Greek and Roman, that some
ero froe; the Germen, that A1l are free.™
Hegel insisted that the truths of right are not to be
sought in morality and natural rights, but in Sittlichkeit.
Hegel's philosophy of law 1is clearly exemplified in the triad
‘of Law, Morality, end Sittlickkeit. Iaw, the thesis of the
~ triad, is for Hegel not the field of general rights, but of
legal institutions. qualify{ the antithesis of the triad,
1s desoribed as the dictates of conscience. Sittlichkeit,
the synthesis of the triad, i1s thacembodimenthofdtheasctual
state. Thus the actual state becomes superior to the indi-
vidual, and the effect of the laws nust supercede théﬂindi-
vidual conscience. Moralit#t 1s subordinated to Sittlidh-
. keit. It is only when law f£inds in itself morality, indeed,

1. Pol. Sci. Quarterly 28: p.492.
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finds itself to be morality, and morality recognizes itself
as law, that Sittlichkeit, the synthesis of the two, is
achieved. Hegel 1s & metaphysician, and, although his so-
cial philosophy is in effect positivistic, his method of ar-
riving at it is metaphysical.

Savigny was a great student of positive law. He argues
that, even in the primitive 1ife of a people, civil rights
are &8s necessary as language, developing and evolving with 1it,
and binding together the people. "Law growa &8 the people
grow, develops with the people, and declines when the people

lose individuality."l*

Savigny sets forth the doctrine that
positive laws results from the needs, customs and convictions
of the people. It 1s "the living conception of legal insti-

£- Ha sdvances a valua-

tutions in their organic connection."
ble theory in particular in connection with permissive forxrms
of law. He points out the fact that they are imperative in
significance, when they hhve a correlative duty; that théy

are negative principles involving limitation or negation, when
the element of command or prohidbition is not present in then.
"The 'permittere' gains its importance only from its rela-
tion to a precedent prohibition, which 18 either abrogatad

" by the permission or limited by an exception."s’

1. Savigny: Vom Beruf unsrer Zeilt, p.ll.
2. Puchta: ZXursus der Institutionem, p.35.
3. Savigny: System, sec.l6.
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Hegel and his <followers, asg, for instance, Dr. Bosanque%,
dedicate their influence to gocialism inasmuch ag they favor
the modern temdency to accomplish and effect as much as possi-
ble by means of the direct action of the state. The other
school of thought, the individualistic, of which Mill and Spen-
cer are typical representatives, advocates the widest possible
scope for individual endeavor. The latter regards the state
snd its activities as necessary evils, while the followers of
Hegel try to extend gtate activities and state control as far
‘as can be done even by force, when necassary. The Hegelians
agree that the true ideal of political theory 1ies in thus
mexinizing the control of the state. Bosanquet, who is also
a metaphysicist and a dialectician, defends Hegel in his view
of the state as the objectification of freedom. He defines the
'general will' as the rational will, even though the people
are tnaware of it. This, too, 1s indsfinite. He says that
the 'general will' is best typified for us by the army, but
this 4is not a trme type, for the will of the arry is but the
sum of particular wills. That the particular wills shall be-
come a unit is the essential requisite for efficient organiza-
tion. This 1s the i1deal, but the very nature of the will is
egoigtic and self-sufficient and difficult to adjust to other
wills, and thgrein 1ies the souxce of failure to organization.
?here is some approach to Stammler in Bosanquet's positionf

Hegel's metaphysical view, which was actually positivistic,

| glorifying'the gtate and what is rather than what ought to be,
‘was taken over by the Neo-Hegelians in England, among whom
Green, Caird, and Ritchie are prominent. Green, following Hegel,

B . |
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regards the obligation of the individual towards the state as
absolute in so far as the state expresses 'general will,' which,
for the stability of the state, must éarry with it the actual
or tacit assent of the mass of the people governed. In this
sense government must rest on general will. But 'general
will,' in this sense, means merely that no considerable section
of the people is in active agreemént (a naive revelation of
the individuality of nature). Green, by 'general will' does
not, by any means, mean what Rousseau does by ‘unanimous will,' -
for in 'unanimous will' conflict 4is impossible, while in
'general will' there may be decided conflict and complexity
of opinion, out of which the one opinion, to which the great-
est number consent, is chosen to apply to all concerned.
Those then of different opinions are accorded no'considera-
tion. The nearest practical approach to Rousscau's ideal
of a 'unanimous will' is a convention where votes are taken
before citizens have time to discuss issues and form factions,
and in which the votes just naturally and individually agree.
Green's meaning of ’genseral will' is not clear and definite.
It is neither the will of the sovereign nor that of the bare
majority. |

Ritchie, who was also a fdllowar of Hegel, held tena-
ciously to the idea that questions of politiecs and ethics

must be regardod from a metaphysical point of view. -For him
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the foundation of éthics necessarily rests on the ideal end
of well-being, and, keeping this 1deal end in view, he proceeded
to trace its history at different times, also the manner in
which it shapes itself in the mind of each individual, and
the way in which it can be developed and realized. Ritchie
ig an advanced thinker of the liberal type, with some social-
igtic tendencies. "In his best known and most pretentious
work, 'Natural Rights,' he has given us what 18 perhaps the
best criticism that we have in English upon the dooctrine that
there are in political and sociel ethics specific rules of
conduct which admit of definite statement and which are uni-
versally valid. But in doing this he has not given us what
we fain would have, a systematic exposition of his own politi-
cal philosophy\l' |

Ritchie in his volume on 'Natural Rights' treats the
subjedt rather sympathetically. One writer has said of him
that his volume "contains the materials of a perfect de-_
fense of the doctrine which it was written to confute."z'
Ritchie distinguishes betwsen natural rights and moral rights
on the grownd that in many cases people have oclaimed that
they have & moral right to do things that were not recognized
7e1ther by the law of the land or by prevalent public opinion
or by the conscience of the average 1ndividual.">* He further
says that 1f 1t could be determined what rights all socileties

. shomld guarantee the individusls-comprising them, that thosae

1. Willoughby: Studies in Political and Social Ethies by et
Ritchie. Political Science Quarterly, 17, 1902.

2. (Clark: Natural Rights, pp.45-50. .

3. Ritchie: TNetural Rights, p.80.
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rights could properly be designated as our 'natural rights.'
Moral rights are to be determined through social utillty
revealed by past experience. He says that "Nature made

men en animal; society has made him a rational animal - a
thinking, intelligent being capable of moral aotion."l'

It 48 society, then, that makes the individual. According
to Ritchie "therperson with rights and duties is the product
of society, and the rights of the individual mus?t, thefefore,
be judged from the point of view of society as & whote and
not the society from the point of view of the individual."z'
Government is an institution for common advantage, and its |
existence is Jjustified only on the ground of its maintein-
ing conditions advantageoué to the common good. "If there
are certain mutual claims which cannot be ignored without
detriment to the well being ahd, in the lest analysis, to
the very being of & community, these claims may in an in-
telligible sense be called fundamental or naturél rights.
They represent the minimum of security and advantage which

a community must guarantee to its members at the risk of
going'to pieces 1f it does not with some degree of effi-

ciency maintain them."s'

Fatural rights, then, megy be con-
sidered as those which are essential to the progress and

efficiency of soclety.

1. Ritchie: Natursl Rights,
2. OP. 'cit ) ‘ l
3. TRitchie: Natural Rights, p.87.
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The difficulty of finding and meintaining the 'general
will' and making it one with the state is what causes social-
isn to clash with individumalism. Mill says, "The state is
only justified in interfering with the individual, when in-
dividuals interfere.with the interests of one another, ox
(with) certain interests which ought to be considered as rights."l'
Spencer sayé, "Every man is free to do that virich he wills, pro-
vided he infringes not the equal freedom of évery other men "%+
' The assertion of the principle of 1nd1fidua1 liberty and of the
1limits of the authority of the state over the individual is sald
to be self-contradictory. Bosanquet's ctriticism is founded main-
1y on the assertion that/évery action of every man affects to
Some degree the interests of others and therefors Mill's prin-
‘ciple justifies both administrative nihilism and sdministrative
'Sbsolutism......Bosanquet agserts that the distinction betwsen
Sself-regarding and other-regarding actions cannot hold good.
His criterion is 'what the coercive authority is and is not able
to do towards the promotion of the good 11fe."3' The danger
of his oriterion is that it is easy to infer from it en almost
'unlimited extension of state activity.'
Man 4in his sociel relations offers an extremely complicated
Problem, one, in fact, with no beginning and with but little,.
12 any, poésibil@ty of completion. The ideal s ught cannot

be found in relegating the individual to insignificance nor

e —
1. Tnt. J. Eth.: The Hegelian Concept of the State and Modern
: . Individualisn.
§~ op. cit.
+ op. cit.
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in 1imiting too much the power of the state. Spencer’'s ideal

of freedom arises in banishing the 'general will.' A power-

ful, controlling paternal state may be defended as a product

of evolution, sn adaptation to environment, or & practical
necessity in the present state of affairs. But there is no

ideal behind it. The individualist therefore is entitled

to treat the state and all forms of control of human beings

by each other, as a necesSsary evil and to regard as the

great prodlem of statecrafti how to reduce that evil to the minimum.

Neo-Hégelianism has been revivéd:in Germeny in the las}

fifteen years by Kohler and Berolzheimer. These men emphasized
the historical aspect, the evolutionary aspect of Hegel'é
netaphysio; whereaé the English school, Green an@ Ritchie, onm-
phasize the metaphysical aspect. Kohlor and Berolzheimex oOp-
pose natural rights and are metophysical in thelr adherence

to Hegel - but, in respect to their theory of the content
of law, they are positivists. | )

Josef Kohler, the leader of this school, ranks first among
1iving jurists. He is s authority on comparative legal his-
tory. "The three important points in Kohler's dootrine arxe:
first, his theory of law as a product of the culture of &
people; second, his theory of the relation of comparafive legal
history and the philosophy of law;'third, his method'bf interpre-
tation and application of legal rnlea."1

Kohler declares that Stemmler's Neo-Ksntien legal philo-

1. Pound: Scope and Purpose of Soc. Jurispru., p.156.
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sophy is unhistorical. He agrees with Hegel in regarding law
s a2 "phenomenon of culture.” ZXohler opposes Savigny's idesa,
however, that law is the result of the genius of a people
rather than its will, attributing it largely to the will and
effotrt of a people in harmonizing the culture of the past with
the culture of the present. ILaw changes because one of ths
factors in this harmonization, i/e., present culture, is
ever changing. Therefore, "law cannot remain the same. It
must accommodate itself to the progressing culture of the
time and must be so fashioned as to express the growing de-
mands of culture."l' Kohler defines culture as "the develop-
ment of the powers residing in man to a form expressing the
destiny of man."z' Kohler, however, is most significant for
his "theory of éooiological interpretation and application
of 1aw."3' He enmphasizes the sociological significance of
law-making. ™Rules of law are not to be interpreted ae-
cording to the thought and will of the law-maker, but thoy are
to be interpreted sociologically, they are to be interpreted
as products of the whole people, whose organ, the law-maker
has beoome.“4‘

Recently there grew upin Germany another school of Juris-
prudence which was also positivistic with a sirongly utili-

tarian tendency. Their general point of view was very similar

1. Xohler: ILehrbuch der Rechtsphilosophie, p.2.
2. Kohler: loderne’ Rechtsprobleme seqc. l.
- 3., Pound: op. cit., p.158, o
4. Kohler: ILehrbuch des Burgerlichen Rechts,I, sec.38.
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to that of Austin. The followdrs of this school oppose the
theory of natural rights vehemently. Jhering and Jung re-
| present this position.

The first and greatest representative of this group is
Rudolf Jhering (1818-1892), whose point of view is teleolo-
gical. He maintains thgt 1ife is governed by purpose, and on
that account the only satisfactory method of studying society
is the teleological one. ILaws, he holds, are'made to serve
purposes and the important thing for the jurist to kmow is
what end & law has been created to subserve. ™"The sense of
right has not produced law, but law the sense of right. ILaw
knows but one source - the practicel one of purpose.“l'
Jhering emphasizes the inherent sense of rights and justice,
that is in people.

Jhering declared that the value of laws could be detexr-
Amined only by their results, by their practical applicatigp..
- and that they could not be worked out by deduction from older
historical laws. His is a "jurisprudence of realities.”
Sternberg says of him, that "he placed Jurisprudence updn the
basis of & sound realism of which every separate solence, and
espacially every practicel sclence, has need. The science of
law must never lose contact with the present. Its prqplem
is to discover what justice and right require NOW. ..s..If thoe
scheme of legal conceptions does not express what the con-

" Boiousness of right brings to the surface in practice, then

1. Jhering: Der Zweck in Recht, 4 ed. I, 3-25.
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the scheme of legal conception must be altered, for it is false
or out of dato."l'

The conception of law as a mecuring of interests or a pro-
tecting of relations has all but universally superseded the in-
dividuslist theory. The conception of law &s a means towards
social ends, and the doctrine that it exists to secure in-
terests, social, public, and private, requires the jurist to
keep in touch with dife. Wholly abatract considerations are
not sufficient to justify legal rules. Jhering theory of law
is socialistic. He tries to refute, for instance, the idea,
which resides in American Bills of Rights, that the individual
appeals to law as a protection against society. He holds that
soclety ocreates the law by which the interests of the indivi-
dual are secured in accordance with society's récognition of ‘
the rights and interests with which the individual is vested.

With feSpect to punishment of criminals, Jhering agrees
with Saleilles that "punishment must be governed by its Ho-
ocial and and must be fixed with reference to the future ra-
ther than to the past."z' By this he means that punishment
should be determimm d wholly with a view to the general wel-
fare, and in no way 1nw61ve the idea of retribution. ITegis-
lative Reform is usually connected with positive law as exen-
plified in the theories of Jhering,who finds the hope of re-
medy in the authority of law.

1. Sternberg: Allgemeine Rechfslehre, I, 190-91.
2. Saleilles, L'Individualism de la peine, 2 ed., sec. 3.
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Jhering's postulate of purpose as "the oreator of the
entire law"l’ i1s much oriticigzed. It is & theory of "law-
making rather then of 1aW......If all law has in view the
welfare of society, then law abdicates in favor of adminis-
tration; the idea of political expedience displaces the idea
of right. Under the domination of the theory of purpose we
have indeed rules of law (Gesetze) but no 1aw."2' We under-
stand by purpose something opposed to content, something
higher and above the fnstitution, which is but a means for
its attainment."s' It 1s fallacious to attempt to "fix the
universal object of law, unless one means by this phrase
merely the ideal which law should sim to attain according
to & particular conception."4'

Jhering's ideas as presented in his contributions
are of much greatexr value to sociological Jurisprudencs
than they are to philosophical Jurisprudence.

Jung tried to establish a theory on a purely positi-
vistic basis. The necessity of his position is seen in
the fact that law is not a closed system and needs supple-
menting all the time. Jung tries to give an evolutionary
basis. The weakness of his position of positivism lies in
the fact that he attempts to solve his problem Eg recourse
to ethics. His positive theory is 1like that of Benthanm
holding that the greatesi happiness of the greatest number
can be achieved through positive law.

1. Jhering: Der Zwecht in Recht, I°Bd.,1877, p.442.
2. Berolzheimer: Rechtsphilosophische Studien, p.143.
3. Jhering’ o o

4. Bierling: Berolzheimer, p.212.
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0f all the positivists, Treiischke 18 the most extreme.

Ho holds to his position tenaciously. He is knfig?iﬁr the
errors of thought in his writings than for their truths. His
errors have made the doctrines of Germany &8 & nation famous,
in so far as they are absolutely at variance with all other
civilized nations. His 'Politik' is held responsible in a great
measure for many evils even in Germany ,where his philosophy 18
sccepted. The state is the highest possidle conception, by
which society is created, and for which it exists. This doc-
trine distinguishes Treitschke from most other moiem philo-
sophers, even German philosophers who, before the Franco-Prus-
sian War, held that the state 1s ocreated by and exists for
gsociety. In his youth, Treitschke was deeply impressed
by the fact that petty quarrels were continually erising among
the states of Germany. This he attributed to the diminutive
gize of the states and to the fact that they were not united.
He becsme more and more convinced of the cause of the afore-

. 8a2id quarrels as he studied other great world civilizations
in connection with his own. He felt that something was lack-
ing in almost every case to neke & perfdct state. Every
true state, he insists, must necessarily have two character-
i1gtics. The first of these is unity, whereby the state is
given certain definite 1imits; the second. is citigzens who
are essentiai to the very idea of state. Since a state can-
not oxist without citizens, the state must become 8o much a

_part of them and their interests that thqy will support it
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individually and unitedly.

The Roman Empire, so often cited as an example of the
perfect state, 1s found lamentably lacking by Treitschke,
who claims that self-realization cannot be achieved by a
state except through intercourse with other states, friendly
or hostile. Nor is a true state one in which this inter-
course is carried on, but where unity is derived only from
the fact of its having one ruler, as wes the case among Europ~
ean kingdoms after the fall of the Roman Empire. He dis-
tinguishes the true state from a mers society. In ancient
Greece alone in the time of Aristotle, Treitschke finds the
true state =:the. one. in. which, both .essentials are found and
which constitute a state true for all time.

Treitschke was a follower of Aristotle and held, like
‘him, that men, as an individusal, has, latent within him,
certain characteristics which distinguish him from other ani-
mals. These are 'affection, rectitude, knowledge,‘philosophy,
and Art.' These are developed only a§ men live in societies,
which they can do only by observing certain rules. To in-
sure this observance some authofity is necessary, and this
authority is the state. The state is not a natural evo-
lution, even though it does arise from a natural necessity.
It is rather a conscious and artificial product made by the

- people whom it protects. | '

While unity and citizens are the two essential charac-
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teristics of the state, its true essence is Power. This idea
_ f4nds its echo in Machiavelli, who feels that power alone can
meke & unit of the states of Italy. By power, Treitschke
mesns eimply 'the brute force of arms.' Fron this he re-
duces Aristotle's definition of the State as 'a plurality
of families, permenently living together and legally united"
to 'the State is a Society united for offensive or de:ans—
ive war.' '
He holds, moreover, that the moral law which should
be applied to states is fundamentally different from that
which 1s suitable for individuals of the state, the latter
being founded on the principles of Christianity, 16ve, and
seif-sacrifice,‘the former on the reverse of these princi-
ples. Hatred, then, for other states is more the princi-
ple on which the life of +he state is based, and Treitschke
holds 'that for one State to regard another with even an-
appreciable amity is a sin; whilst for oﬁe State to saori-
fice any one of its owmn interests to another State would be
the sin for which there is no forgiveness - the sin against
the Holy Ghost.' Thus everything which any State may do,
or demand of its citizens individually, is moral if it does
or demands the thing for the sake of its own aggrandizement;
and, when the moral conduct of one State conflicts with that
of snother, the only way of deciding which is right or
 wrong is to see by experiment which of tﬁem can kill or

matilate the largest number of men, women, and children
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of the other State.'

Granting the power of the State, the next thing to con-
gsider is its purpose. The State should providé its citizens
with conditions conducive to their development, that thej
may improve their civilization to the utmost, through some
forn of cﬁiture. This is moral progress. Treitschke holds
that "The State is a moral community called %o positive
1asbors for the improvement of the human race, and its ulti-
mate aim is to build up real national character through and
within itself, for this is the highest morsl duty of nations

as well as of~individuals.“l‘
The two parts of his doctrine - the State as Power,
end the State as a 'moral community,' are totally incompati-
ble. It is the latter part whioh cannot stand in Treitschke,

_ for above ell the State is Power, but no allowance is made

for the struggles and yearnings of humanity to personallg
perfect themselves as individuals. npreitschke's develop-
ment, excepting in one respect, is sn imsge in miniature

of the development of the thought of Germany. One of his
esrliest observations with regard to German unity was, as

we have seen, that it must first be an accomplished fact,

* | and that the ideas by which the fact is to be Justif}ed
| must follow afterwards. The prophecy which these words sug-

gest, a unified Cermeny, hes been fulfilled. Having achieved

" unity through Power, it gought to sanctify Power by erecting

1. fTreitschke: Polities, I, p.74.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



54

it into a general principle, which was hot merely an ihduc-
tion from the process of particular acts, but was also & moral
premise possessing universal validity, from which the ideal |
‘justice of particular acts might be: deduced.”l:
 _Tpeitschke. determined early in his youth'that Germany's
weaknossvlaj in being divided into separate and indebeﬁdént
States. .If Germany is to become 'a strong nation she must
}firstfof all become united, which unity-caﬁ'bq5hchioved“éione
.through'?owar~(brute'force); Prussia, being the only State
rossessing such Power, must be the recognized head-of Germany.
This part of Treitschke's doctrine Germeny has accepted, but
.the part concerning the.value which States‘derive from the
culture of moral promotion it rejects or at leaét_ignores.b
) The Germens stlll regard the Power of the State as su-
preme above all else, andAthey Justify in their political laws
(which have developed out of Treitschke 8 doctrine) all pos-
8ible atrocities which in any way make for national power.
"In the case of Treitschke persomally, the philosophy
of Power, which génerally increased in ferocity as he maturéd
it, was an expressipn of the concurrent development of German
Power as a fact; and that the same thing holds good of ths
Ggrman people in adopting 1t. German militarism is not the
result of this philosophy, but the philosophy 1s the g;pres-
_sion of the_saccomplished fact@ofdmilitaxism,Jand_of.theLinof-

| " dinate ampit;ppé“whiph;a’donscidusnéss of mere military power

1. Quattgrly Review, 226, p.189.
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(without a consciousness of its 1initations) has engendered."l‘
"pccording to Treitschke's doctrine the State is Power

ve....Wor 18 an end for its own sake; end everything else is

gubsidiary to it......velour is only veluable in so far as

it leads to war."®* fTreitschke's definition of & State as

gsomething which cannot exist except 1n‘co-existence with

other States distinot from it, entirely excludes the possi-

bility of the existence of a 'WWorld State' &s a State.

Y1, Quérterly Review 226, p.195.
2. Quurterly Review 222, p.l191.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



56

_ Influenced by & kind of revival of philosophicel Juris-
prudence at the end of the nineteeaxth contury, Rudolf Stamm-
ler attempts to discover a method not of determining the im-
possible, that is, "the absolutely and eternally Jusdt, but
the just relatively and for the tide being; he sought to give
as & 'natural law' with growing content,' and thus to make
available for & new period of growth an ldea which had been
perennially fruitful in legal history."l' He denies that law
1s the fundamentel principle of legal philosophy, emphasizing the
sociel 1ife(not the economic) as the foundatlon. Law, though
a factor in social 1ifo, is not the determining factor, dut
rather the socisl relation. Stammler describes social 1ife
as "a 1living together of men regulated by externally uniting
norms."a' He uses the word 'socisl' in two senses, distinguish—
ing betﬁeen 1ts relation to law, and its relation to conven-
tion; the former use tekes cognizance of the outward restric-
tions imposed upon society, the latter, although also det;r-
mined from without, is in agreement with the natural tenden-
cies of society,as, for instance, with custom. Both of these
interpretations - enactments of law and conformity to custom -
are essential fectors in social life. 014 Natural Law had
jts error in assuming a positive content, while Stammler as
the sdvocate of New Natural Law postulates "a variablg con-

3. ,
tent." wA11l schemes of natural law have wmdertaken, each

‘1. Pound: Scope and Purpose of Soclological Jurisprudence, p.150.
o. Stammler: Wirthshaft und Recht, p.257.
3. op. cit., p.685. ,
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in its own way, to furnish a project of an ideal code with
an unchangeable, unconditionally valid, legal content. In-
stead, it is my purpose to discover a formal method of generael
validity by which one may treat the material afforded by prin-
ciples of law, which must necessarily grow and are conditioned
empirically and may oriticize and determine the material so
that i1t shall have the charaotér of being objectively Just.“l
Stammler recognizes two methods of. regarding a legeal rule -

as an end, and &8s a means of arriving at an end. The means
is evaluated according to its efficiency 1n determining an
end. With these two methods in view, Stammler attempts to
srrive ot justice through morals or natural law. Formerly
law determined what morals and ethics should be, néw norels
and ethics determine what law shall be.

| Stemmler's philosophy is significant in emphasizing the
social ideal as the measure of Justice instead of the indi-
vidualistic ideal which held individual welfere as peremount.
With Stammler,as with the utilitarians, Justice is found in
the social welfare, which determines individual conduct. In
Kant's conception, reason esnd ideal Justice determine the philo-
sophy of law. Stemmler, in contrast to this, recognizes that
external constraint and coercion are necessary to leglslation
in this democratic age when 'the individual demands the wid-
est possible freedom of actlon.' He distinguishes between
"Yegal measures of force," which ate Jjustifiable and "arbitrary
measures” which are not, the former being inviolable and ap-

plicable to all individuals, including those who propose then.

1. STammler: Lehre von dem richtigen Rechte, p.l116.
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"Arbitrary measures" are such as do not apply alike to those
enforcing them. Justifiable law is "in spirit, the inviolable
coercive regulating of the communal 11fe."l‘ Whet 1s the Justi-
fication of legal coercion in the realm of social regulation?
Stammler discusses the cleims of causal and teleological
necessity for such coercion - that it is indispensable to the
accomplishment of a purpose, and that, in the light of its
teleological necessity, life and morality are vitally involved
in its realization. He Justifies it on the grouﬁd of its be-
ing "a necessary means to the establishment of the principle
of order in the social 1life of man,“z' which it regulates in
2ll its phases.

The question of content of coercive law is a vital con-
sideration. Such content must be absolute and universally
valid; its fundesmental basis is 'good will' and its regula-
tive principles are 'justice and morality.' This constitutes
a social ideal which can never be absolutely realized, it can
only be approximated. |

For Kant's individual will, Stammler substitutes "a so-
cilal theory of justice in which individual ends are to be re-
garded, rather than individual wills except as assertion of
the individual will is an individual end."s‘

Like Kant, Stammler held that soclety is made?gf free-

- willing men whose individual wills should not be arbitrarily

‘1. Stammler: Wirthschaft und Recht, p.264.
2. op. cit., p.553.
3. Pound: op. cit., p.152.
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disregarded. Hence he holds to the following four principles of
administering Justice through law:

"One will must not be subject to the arbitrary will of
another;

"Every legal demand can exist only in the sense that
the person obliged can also exist as a fellow creature;

"No one is to be excluded from the common interest ar-
bitrarily;

"Bvery power of control conferred by law can be Justi-
fied only in the sense that the individual subject thereto can
yet exist as a fellow cresture."l*

These principles différ fundamentally from rules of natural
law, in that from them cannot be deduced a whole code. They
are fundamentally useful in epplying legal rules; but are not
themselves actual rules.

Stammler's position 1s a frank revival of natural law
on the basis of a return to Kant.2° Stammler differs from the
Catholics in holding that the laws can be changed whereas they
claim that certain laws, such as rules of property, are & priori.
Stammler, however, maintains that naturel rightf applies not to the
specific rules, but to the moethods.

1. Ibid. ‘ .

2. THe Catholic Church has never given up the natural law
philosophy sincé the time of Thomas Aquinas, and 1t still
teaches that docetrine. Cathrein's Morale FPhilosophie gives
the polnt of view of Thomas Aquinas brought down to date.
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Stammler's legal theory is a theory of social Justice.
His theory of Jurisprudence is invaluable, his idea of Jus-
tice through law stands prebminent, and the older indivi-
dualistio theories are sbandoned. Stemmler identifies law
with the idea of right - not individusl right, but the right
‘of soclety as e whole. His work is importent to soclological
jurisprudence in that 1t points out the cobBperation between
the sclence of law and the science of logislation in the pro-
motion of social welfare and Justice - this coBperation be-
ing brought about through individual effort, individual ef-
fort being the central point. Stammler substitutes social
philosophy of law for the individualistic philosophy, formu-
lating a theory of social justice.

He adds a 'theory of Just decision of causes to the
theory of making just rules,” himself questioning the eppli-
cation of legal rules.

Stemmler's aim in behalf of Natural Law is to establish
the New Natural Law, 'the law par excollence, ' which is, a8
nearly as possible, an 'ebsolute, Just, model law.' Just-
ness is that quality of & law "which in a particular relation
socords with the fundamental idea of law in genmeral.........
what may be established is not natursl law, but only princi-
ples involved in the nature of 1am."t ~To search for and

formulate & general systoem whereby law may be scrutinized

1. Stammler: TWirthschaft unafRecht, p. 97 geq.
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and shown to be valid in the interest of Justice, is the
task confronting present-day philosophy;

In France, Italy, and Spain the situation 1is even sim-
pler. There are some Hegelians, however, bul thelir influence
is slight. There are also some Neo-Kantians. Among these
are Saleilles,who adopts in part Stammler's point of view
and Del Vecchio, who comes out clearly for natural rights on
the basis of Xantian philosophy. Charmont is a disciple and
follower of Saleilles. Charmont's idea of natural law 1s
"yrgconciled with the ideas of evolution and with the idea of
utility. It loses its absolute and lmmovable character. It
has only & variable content. It takes account of the inter-
dependence of the individual and of the whole. It tends
also to reconcile the individusl conssience and the law in-
stead of putting them in opposition."l'

Among the other French writers are Tanon, Picard, and
Duguit. These mon are for the most part positivists, or ht
least cleim to be. However, they show a tendency towards
the theory of natural rights. Tanon holds that ethlcs must
be taken into any doctrine of natural rights - which 1s, in
fact, the position of natural rightists. Picard and Henne-
bic hold to e similar view. Duguit, who is an important
French philosopher, claims to be an ultra-positivist, but he
does not meet squarely the issue of the gaps in the law.

. He meats it, however, 1ndireotlyJ holding that law makes legis-

‘1. Charmont: Ia renaissance du droit naturel, p.217-18.
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lation, and not legislation laws. Higs is really a theory of
natural rights in positive terms. Thus he denies the whole
positivistic theoxry by claiming that law is8 due to the ways
in which social 1ife becomes possible. .. Duguit, the
greatest French writer on the subject todey, is the author
of "Les transformations du droit publique,” in which he shows
that he is in favor of natural rights in that he holds pub-
1ic officisls responsible as sgents of the law. In this
respect his point of view is American rather than German.
Among the Italians we had Dol Vecchio and Ardigo amnd
Tevy, & pupil of Ardigo. These men profess to be posifi-
vists, bubt they moet the difficulty of lacunae or gaps in
the law by £illing them with the what-ought-to-be, namely,
laws based on general gsentiment. Thus they are positivists
of the eclectic school, starting out with a posifﬁvist
basis, but weakening their position by adopting certain of
the natural rights tenets. -
Among the American writers on the theory of natural
rights we have Brooks Adams, Fite, Pound, snd Cohen. Brooks
Adems is a positivist of the most emphatic type. He gives
his position in the following quotation: "Law is the re-
sultant of the conflict of forces which arises from the
struggle for existence among men. Ultimately these forces
' become fused under the necessity of obtaining expression
through a single mouthpiece, and that fusionm, effected un-
der this préssure, we osll the will of the sovereign. It
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18, however, the will of a soveréign precisely in the sense
that the earth's orbit,.which is fhe resultant of the.con-
flict between:centrifugal and centripetal force, is the
'will of a sovereign. Both #he law and the orbit are neces-
sities, and the one and the other have a like relation to
an ahstract idea of right and justice.”l'

Fite, who is the author of a volume entitled "Indi-
vidualism,"” confuses Individuslism with Natural Rights.
His "only basis for natural rights 1s that a men is a con-
scious agent. In his treatment of consciousness as a mat-
ter of degree and therefore of individual right aé also of
degree, he rests the assertion of individuel rights not on
social approvel, but on inner consistency."z' The indi-
vidual acts according to his understénding end his aims,
all values having their source in his consciousness of ex-
ternal relations. He is not isolated and mechanical, but
i1g self-adjustable. His activity is the outcome of selection
and -force, and he is not the product of soclety, but so-
ciety is the reslut of his conscious aims. Fite éeaks to
refute the dootrine that 'individual rights ere conferred
by the state and individual duty demsnds self-sacrifice
for the common good.' He also seeks to 're-establish the
ethical doctrine of rational egoism and the political dooctrine
of natural rights with a new basis and meaning.' As a

champion of individualism, the author does not derive in-

1. Brooks Adems: Centralization and Law (1906) .p.23.
2. J. Pol. Econ. 19:356, Ap.'11l.
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dividual rights from the recognition or support of sociecty
but from a man's own nature......He insists that the betler
social order is not to be achieved merely by denouncing or
denying or blunting jndividual self-assertion in the name of
a trenscendent social interest, but by an intelligent analy-
gis of individual interests and a geientific discovery and
invention of methods of co=ordination.1. The road to social
progress and walfare is, therefore, adjustability, end not
fenunciation by individuals of thelr purposes and interests/
The basis of moral ects is intelligence, whick, in its var-
ious degrees, constitutes the difference between & criminal
end a good man, both of whom are individualistic to the same
degree. An individual has rights only in proportion to his
.o intelligence, wherefore it follows thet a person totally de-
void of intelligence has no rights at all. Intelligence is
also the basis of unselfishness or lack of it. ™A truly
wise and morel man will in every action take his fellow;é
case fully and fairly into consideration. He will not
weive his own end, but he will contrive to attain it vi th re-
gard for the other man's end. In other words, where there
ig mutusl understanding of a gituation in its entire impord,
a mutually agreeable and profitable adjustment is always pos-

sible......Altruism affords no real adjustment and breede

1. E.A.Ross: Ann. Anm. Acad. 38:658.5.'11.
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self-dedeption. We must trenscend these impulses snd sentl-
mentalities snd learn to know ourselves in others."l’ I
sltruism hes virtue, it is only 5ecause'the world has not
yet outgrown the use for it, but,{in the realization of an
improved state, there will be no place nor excuse for altruisn.
Fite postulates two aspects of the individual es the
gource of individualism and socialism. These two aspects,
the external and internal, are respectively meohanicél and
social, the former being anti-social forces excluding mutua-
tion, the latter being primarily inclusive of mutual in-
terests and relations. "The very knowledge which shows the
individual himself, shows him also that he is living in a
world with other persons and other things, whése mode of be-
havior end whose interests determine for him the conditions’
through which social relation is to be adjusted by just those
methods of practical intelligence and ingenuity which we use
when we combine various ends in the construction of a houle
or machine - that is {o say, by the method of technical ad-
Justment."z' "Dy, Fite develops his argument with the great-
est lucidity end has the knack of setting forth his ideas
interestingly as well as foroibly."s' But he attributes to
.céﬁsciousness "gn sbsoluteness and invariebility which is
unknown either to the experimental psychologist or to the
pragmatist philosopher......in this way he offends by way of
qmissipn of all_consideration of the en#ironmentai factors."4
[ TatIoaT 92400 Epr 20, TIL; -
5. Parris (Marion): Am. Econ. R. I: 312, Je.'ll.

3. N.Y.Times,16: 313, My.21,'ll.
4. L.L.Bernard: Am.J.Soc.1l7: 120, Jl.'11.
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Pound, Dean of the Harvard Law School, and Cohen, Profes-
sor of Philosophy in the College of the City of New York, are
the two most prominent writers on the theory of natural rights
in America today. They hold similar views inasmuch as they
both favor the theory of natural rights. Cohen defends the
doctrine of natural rights. In an article entitled "Jus lNa-
turale Redivivum," he states the usual arguments, namely, the
historical, psychologilcal, legal, and metaphysiocal, against
natural rights, and then tries to refute these arguments..

The historical argument asserts that natural law began
in & state of nature prior to organized gsociety, but this state
of nature having no ground or proof, the argument crumbles and
fal1ls to pléces. But those who uphold the doctrine say then that
1t does not necessarily rest upon the actuality of such a state
of nature, but merely upon the logical hypothesis of such a
state. It is a supposition resting upon a state of nature logi-
cally prior to the '16ivil state.' The essence of the 015 na-
tursl lew lay not so much in an existing actuality, as in an
jdesl of what ought to be, and therefore the historical point of
view cannot siifficiently egteblish 1ts validity or vsalue, but
has been one force among many others which have made & contri-
bution in that direction. The greatest argument against this
point of view is not so much rationalism as idealizafion.

The psychological argument assumes that all theories of
natural law must be intellectualistic or individundlistioc.

The eighteenth oentury was inclined to lay too much stress
upon "conscious experience, deliberate invention, or consen-

sual contract, and too 1little to slow unconscious growth.se...

R . . .
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But while the shallow mechanical intellectualism did color
all tho speculation of the Enlightenment, there is no neces-
sary connection between it end the theories of natura1ﬁ1° go-
vernment; and laws are nét things drafted wupon society or
culled out of it, but they are necessary and inherent in 1%,
therefore natural lsw in its essenca.is a thing apart from
logical formulations. There is no industry, institution or
family - 1ife without {nherent natural industrial institu-
tional or family law adequately revealed, actualized and en-.
forced. The effectiveness of all man-made laws or lega4>rights
depends upon the recognition of these previously existing and
inherent natural rights. |

The fundamental psychic or soclal interesta'of a com-
munitj are the forces existing prior to stimulating the de-
mend for and causing the formulation of specific laws to
protect and foster them. They are the real meterial snd
natural law behind.the legal code. T"There is no property
in ideas or published works before the existence of patent
and copyright laws; but interests and claims do exist prior
to snd not as creatures of these laws which they call into
being. The latter must Jusﬁify themselves by the services

. they render to these and other interests.”

The legal argument assumes positive form in Bergbohnm's

1. COheni Jus Naturele Redivivum, Phil. Review, Nov.,1916,p.764.
2. Cohen: oOD. cit., p.765. ,
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Jurisprudenz und Rechtsphilosophie, which argues that natursal
law either repeats the rules of positive law, and is futile,
~or it contradicts them and is illegal and‘not‘laW‘atnall;"l'
| This regards "positive law as a closed legal’ system to regu-
'latewallipossible”casesﬁ“af *But "if positive ' law means .
lawfactuéllyVenacted by some-human agency devoid of ‘super-
natural omniscience, it is clear that it Eannot foresee
and regulate all possible contingencies."” ' The rest of life
hot?régﬁlafédiby positive law, is'guided by "the customary:
fn1e§¥ofVWhéx;people think fair,™ and they"constitute a' ‘"
patural or non-positive law." Such rules often become 80"
. habitualiandTﬁwgll-éstablished‘that‘judgesliée'them-foi‘*‘““
ﬁfecedents.J3Thu316th1ca1iviewslénd~thefcomméﬁ*étandards of
Ajustioe3and~thégopinions;of'thelféir-mindédlpﬁblic a8 well
"*aS-thatfof~3udgesiana Jﬁrists'keép‘moldingéhdfchaﬁging~aha"
increasing the”positive-law. :The body of the law c&uld'q%f'
more remain static than-the lifeﬁit*aimsvto'régulatq;*ahd so’
it changes’ and grows hand in hand with the-prevailing ideas
.andieense=offjﬁsticefo£~humanitylﬁ The - courts must dignifiit
 the legal:code ‘in‘order for it to maintain itself, but it is
1 conétantly ﬁodified by thé éver-changing popular opinions.of-
justice ‘and’ right and is in fact 'just the natural laws. :
This" moral Justice 48 the natural law,- and the code ‘is- the

l
L2

_[1‘7,Cohén. op. cit., p 766. R

L IS B R Y
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man-made law formulated to cope with it. It is this sense of
Justice which is the greatest motive force in any evolving
and satisfactory set of 1aws. It is the modern recognition

— of this natural foundation of the law that allows for its o
growth snd progress These natural principles of Justice must
be worked into the law in order to produce a working code.

They are“the 11fe of the law.

.,, -

Q"The essenoe of all doctrines of natural law is the ap—

peal from positive laws to Justice, frcm the law that is to ,

the law that ought to be.' The 1ssue arises from the clashvl

' between what is and what ought to be and 1eads to the unsolv-
able philosophical dualism. "The boldest attenpt in history
to do away with the antithesis of What 18 ena whet ought %o
beLis ths Hegelian philosophy with its violent assertinn or

”-the complete identity of the real and the rational".}..;.??o:u_
the conservative right this meant the deification of the ac-A;J
tual Prussian'state. To the revolutionary left it meant the
denial of the right of existence to the irrational actual
state..;...By its own dialectic it sets up its own opposite
_so that its assertion o:f the identity of the real and the ,-’
rational gives way to the insight that in ths necessanr op-
position between these two we hage the_clue'to the process‘
or liie of oivilization."’ Hence the conflicting idea that
nthe' law 18 the ‘w1l of the people, and alsc"the expression'
cr-imnuteble Justice,* and the refusal of people in general

to recognize this conflict.
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The fourth or metaphysical objection says: "Questions
of justice are relative to time, place and changing condi-
tions of life. Hence there cannot be such a thing as a
definite science of these matters......The objection ignores
the difference between a substantive code and a science of
principles......The temperatuie or the time of sunrise of
different places undoubtedly varies, yet that does not prove
the absence of a rule or formula for computing it..;...The
varisbility of social judgments has been greatly exaggerated...
The fundamental resemblances of all humen ra&es and modes
of 1life must be seen not to have lost significance." The
fundamental unity is quite as important as the fundamental
differences. The differences in moral opinions are due to
the differences in social conditions. In ordinary life we
g1l agree largely in our ideas of Justice. A critical science
takes its origin in this agreement. -

Opposed to this view are the objections (1) "fhat qﬁos-
tions of justice are all matters of opinion; (2) "that all
things are in a flux, bul that there is no formula to deter-
mine the fact that things are changing, and no definite
measure according to which they do so." Against the first
position, we must remember that chaﬁge and constancy are
strictly co-relative terms. From experience we realize the
constant on account of the changing, and vice versa. One

<

gets its meaning in virtue of the other, and no matter how
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wo may universalize eithor; we can only understand it in
opposition to the other.

\ In seeking the character of the principles of legal
justice or natural laws,end their establishment, the Stoics
say that "they are axioms whose self-evidence is revealed to
us by the light of natural reason." But the self-evident
oharacter of exXioms in mathemetics and the mechanical sciences
hes 1lost its waight. Axioms have been found to be simpdy
definitions, hypotheses or rules of procedure, whose con-
traries may not only be just as conceivable, but even
preferable in certain systems of mechanics."” Such ocriticisnm
applied to the axioms of natural laws, such as "All men
are equal before the law,“l' or "All men have the right to
11ife,""to the product of their labor," etc., show the unre-
1iability of their apparent self-evidence. From the analogy

| of scientific theories, we learn to take these precautions.
B | (1) our principles must be clear, (2) consistent with e;;h

“other, end (3) sufficient to yield a coherent system. First,
for instancé, what does equality mean? Shall we ignore the
physical, méntal, and social inequalities of men end treat
them as if they were egual, or recognize these inegualities
and hold back the stronger and aid the weaker? In either
case new objections arise. The idea of justice as an equal-

izer leads to serious difficulties.

1. Cohsn: Jus naturale redivizum, p. 774. ’
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Secondly, what is consistent? For instance, the right
to 1ife and the fight to what one produces may be, in the
cage of the invalid or feeble-minded, inconsistent and coﬁ-
tradictory. In this ocase each rule must be qualified and
adjusted to its opposite so as to avoid the clash. Third-
1y, what is gufficiency or completeness? Is a set of rules
in a system sufficient t0 solve all problems that may come
under 447 It is plainly evident that this cannot be de-
cided except by a long usage of the rules in a great variety
of ceses. These considerations are merely & warning against
the acceptance of principles as gelf-evident - a habit which
we easily fall into on account of our tendency to generallze,
simplify, and accept things as true and finsl without anal-
yzing then.

Cohen holds that "The essence of all doctrines of natural
law is the appeal f£rom positive law to justice, from theulaw
that is, to the law which ought to be," -wherefore he rejects
Pite's "attempt in his Individualism, to reducs natural rights
to a question of intellect-power, or intelligent self-asser-
tion." "It seems to me," writes Cohen, "a subtle way of re-
ducing questions of right to a species of might. Basing hian
theory on an analysis of consciousness; Professor Fiﬁe con-
sistently arrives at the poaitioﬁ that the‘tnintelligenx have
no rights. If this were so, We would have to say that in-

fants, before the age of gelf-consciousness, and the senile

R . . .
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or demented have no rights whatsoever, and anyone who takes
advantage of his superior intelligence in dealing with them
is exercising his rights. In one cese, at least, Professor
Pite does not hesitate to follow his theory to such & con-
clusion. A nation, he t0lls us, which allows valuable pub-
1io lends to pess into private hands through lack of in-
terest and intelligence should not complain of being robbed.
If Professor Fite were consistent, he would have to say, not
only that the public has no right to complain of being rodbed
. because of its ignorance, but that the robber is perfectly

justified, sb long as the public does not know a way of re-
covering it. This, indeed, would be reducing questions of
right to questions of might, but it would really make the
predicate right devoid of all meaning."1° Cohen has analyzed

ﬂ. these asrguments to show that the supposed refutation of the
theory of natural rights 18 no refutation at all.

/

1. Cohen: Jus Naturale Redivivum, Phil. Reglew, Nov., 1916, p.769.
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111 In the development of Jurisprudence there have been
various schools of jJurists and methods of Jjurisprudence.
Jurists were formerly divided, according to their view of
the nature of law, into the following three Schools, the
Philosophical, Historical, and Analytical. The philoso-
phical has three divisions: +the Law-of-Nature School, which
belongs most parﬁioularly to the eighteenth century, but
is still represented by & Rousseau School in France and has
present-day followers in America; the Metaphysical School,
which belongs to the first half of the nineteenth century;
and the Social-Philosophical School, best represented by
the Neo-Hegelians.

Thereo are two sdhools of historical Jjurists - the Ger-
man Historical School which approaches the study of law from
the standpoint of philosophy and history, and is philosophic
in its methods because of the tremendous influence of phil-
osophy during its incipiency; and the English Historioai
School, the standpoint of which is comparaﬁive and histori-
cal-comparative, because it arose as a revolt against the
existing analyticalischool, and, in its revolt, adopted com-
parative methods. The tendency in Jurisprudence is to merge

~the various methods, and to become more sociological in its
development. H

It has been empirically demonstrated that reason must

measure relations and contingencies as they arise in mat-

ters of controversy, in order to arrive at any degree of
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Justice in administrative bodies. There is no way that
the willl of society respecting the relations of indivi-
duals can be Justly determined in advance in the multitude
and variety of constantly-changing situations which con-
front mankind. Decisions of cases can only approximate
justice even when the administrative body is the possessor
of reason which has been schooled and disciplined by a
large and varied experience, and is actuated by the high-
est bossible desire to be Just. TLaws are made to further
the ends of society and not as arbitrary interferences

to progress. |

The Analytical School is characterized by taking into
account only developed systems, by considering law as nade
consclously by legislators or judiciaries, and by hold-
ing that a law can be such only as it is enforced. The
philosophical tendencies of the Analytical School are
utilitarian.

The historical jurist and philosophical jurist hold that
law 18 found - this t&pe of law 1s custom - the analytical
Jurist claims that law is made. Historical and esnalytical
methods both work a priori, wﬁidh is an objectionable
characteristic. The same objection is found in American
Law, the basis of deduction of which is the classicél com-
mon law of the seventeenth, eighteenth, and nineteenth cen-
turies, being English decisions and authorities. To ad-

vocate departure from existing rules (sustained by the weight
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| of judtcial authoritylies oriticized even if doms in ac-
cordance with our i1deals and tendencies. The historical
method, which was begun by Savigny (1779-1861) in the early
part of tho nineteenth century, fails because of not saf-
ficiéntly taking into account the future; being, in fact,
strictly empirical.

The characteristics of the Historical School may be
contrasted with those of the Analytical School in that they
take into account thé past rather than the present of law,
that they look uponilaw no: as consciously made, but as
found in the form of custom. The philosophical tendencies
of the historical school are Hegelian.

Philosophical jurisprudence began in the seventeenth
century and gained in strength throughout the eighteenth
century. In the nineteenth i1t suffered a relapse, as did
all philosophical tendencies. In Germany, howeve:, a re-
action has ocourred whereby the philosophical method of'
jurisprudence is again coming into prominence.

The cheracteristics of the philosophical Jurists are
the following: They consider the ideal future of Jaw rather
fhan its past or present; they look upon law as found and
not made; but they emphasize the importance of stating the
1sw, when found, in definite terms; the moral bases of law
are more important for them than the enforwement of tle law;
their philosophical tendencies are varied, comprising a

number of schools. The rationalizing tendency of this move-
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ment has been significant and valuable, even though carried
too far.

The philosophical Jurist appeals to reason and to man's
sense of jJustice and right. He also"insists upon vhat ought
to be law as being binding law because of its intrinsic
reasonableness." | The tendency of philosophical juris-
prudence is to become over-abstract, and barren of signifiw
cance, leaving legal doctrines without & foundation.

The rise of the Sociological or the Social-Philosophi-
cal School occurred in the following manner. As has been
shown, a philosophical tandency followed the comparative
tendency. Law came to be looked upon as reason. Against
this philosophicél tendency there arose as a reaction an
enalytical tendency. Reasons were scrutinized and found to
be inadequate and even historically unsound.

Besldes this analytical tendency we f£ind, existing at
the same time, a historical tendency, also reactionary in
its character to the philosophical tendéncy. In Germany
the historical tendency arose before the analytical, in
Frénce and England it succoeded it. In all three cases,
however, it did much to destroy 'pseudo philosophy' and to
make room for a "true philosophical Jurisprudence” which

was needed to tear down or at least modify the arbifrary

1. Pound: Scope and Purpose of Sociological Jurisprudence, p.608.
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and external standards which were the result of the analytical
and historical methods.

"On the whole, we may say that analytical jurisprudence is
attaining the best results in the present, that historical juris-
prudence has accomplished most in the immediate past, and that
rhilosophical Jurisprudence, which had been most fruitful from
the Reformation till the nineteenth century, but was sterile
during that century, shows signs of regaining its usefulness
and reacquiring its former importence in the immediate future."l'
But the new sociological tendency, which is already well estab-
lished on the Continent, is due in large part to the impoxrtance
of political and social as well as economic science in our day .

This new movement arose out of the historical school in
Germany. Much the same cycle oceurred as hss been above de-
seribed. The historical tendency was followed by & comparative
tendency, which in its turn was succeedsd dy = philosoph{pal
tendency, in which various legal institutions were scrutinized

‘end an effort made at establishing a legal jurisprudence in
vwhich were the bases of modern law. While this movement was
taking place, the inveétigatidns assumed larger proportions,
and historical Jurisprudence began to take the form of 'uni-
versal legal history,' in the words of Kohler. This soon came
to be recognized as something more than a comparative Juris-
prudence, a8 réther a soclological jurisprudence.

Along with the tendenoy to consider Jurisprudence compars-

tively and historically, there was the tendency to regard it

1. op. cit., p. 613-14.
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from the philosophical and snalytical standpoint. Xohler de-
soribes what took place by ssying that historical and philo-
sophical jurisprudence lose their distinction as separate
schools and become unified in a social philosophical Juria-
prudence. This really amounts to regardim the historical
and philosophical methods from the comparative point of view.

It is 1ittle more than considering old methods in a new way.

The philosophical school was divided into three groups,
as indicated before. The first of these represents the philo-
sophy of law of the eighteenth century with vhich we assoclate
the Rousseauists in France and America; the representatives
of the second group, the metaphysicists of the nineteenth
century, were, emong others, Herkless in Scotland, Del Vecchio
in Italy, end Boistel in France. The third division of the
philosophical school, consisting of those who concern them-
selves with the philosophy of law of the twentieth cemntury,
is ocalled the Social-Philosophical School. Its -representa-
tives are of three types, namely, the Neo-Kantlans, whose
tendency is mainly philosophical and sociological; the Social
utilitarians or teleologists, who are analyticel and soclo-
logical in their tendency; and the Neo-Hegelians, whose ten-
dency is historical and sociologicel. )

Just as the historical school has come to have é branch
-which is sociological, s0 also thé philosophical schools has
developed such & branch, and the two gsociological branches

thus developed are almost indistingulshable.

1. op. cit., p.618.
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With the social utilitarians we observe a marked change
in the way of regarding law and a subseqzent change in Juris-
prudence itself. The social utilitarians emphasized tls puxr-
pose of law rather than its nature.

The Neo-Kantisans represent a return to the philosophi-
cal method, énd their position is a reaction from the histori-
cal school to the philosophical school. Up to this time
Savigny's doctrines were acceptod, causing & tradition con-
fining Jurists to the "classical common law" to come about.
Through the influence of the analytical and histaricel me-
thods, the ideas of rationalism and Justice were lost.

It was the Neo-Kentians who restored them by reviving philo-
sophical Jurisprudence. |

The Neo-Hegelians emphasized the importance of the
historical method, which is essential to modern jurispru-
.dence. Especially is the comparative-historical indis-
pensable to any profound critique of philosophical, ﬁ;t,
however, metaphysical, theories. This accounts for the
importance of the Neo-Hegeliens in preserving and developing
the historical method.

Savigny's influenco established in France also the
historical school; the philosophicel method becoming less
significant for & time. In 1900, with the appearénce of.
the new German code, there occurred in France a reaction
from the positivists' view,as well as from the histor;cal
gchool, to the sociological school <through the prominence

of the social sciences in France, and the greater lénieﬁcy

-
) /
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in the application of rules of legislation.

According to Charmomt, the beginning of this movement
dates back to Beudant's 'Droit individuel et 1'etat,’ which
appeared in 1881. This clsim, however, is questionable, for
Beudant was an individualist. The factors in the rovival
of natural lasw in France-were: "The influence of Stammler's
doctrine; the survival of philosophical jurisprudence, both
of the eighteenth century and of the metaphysical iype;
and, not least, the verification of the ideslistic inter-
pretation by comparative 1aw."l' Saleilles says that ques-
tions of social justice and social order "depend upon Cer-
tain social facts with whic%?gaw comes in contact. These
facts change, evolve, and are trahsformed."a’ }

Doemogue says of the new juridical 1dealism that 1t is
striving towards "the ideal of an epoch," rather then an
absolute idea1.3

In France the historical and philospphical schoolsfhave
merged as the historicel and analytical schools d4id in Englend.
The harmony of the new school was gecured through concessions .
on the part of bdth the bhilosophical and historicel methods,
each serving the purposes'to which it is adspted. "In spite
of the historical gchool, in spito of the importance of the
gociological school, which in its turn believed it ;ould 1inmit

everything to the study of the laws of evolution, we belleve

1. Pound: Soope gnd Purpose of Sooiological Jurisprudence, P.160.

2. Saleilles: L'ecole historique et droit naturel, Revue '
Trimestrielle de droit civil I, pp. 80, 98. v

3. Demogue: Les notions fondamentales du droit privé, p.22.
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in the necessity of an ideal; for there 1s 1n human activity
e certain element of the conscious, of the willed, which must
be directed. To deny this is to put the laws of tha.physical
world in the same rank with the principles of human action and
to reduce the law to a descriptive study. It 1is also to refuse
to guide the law-maker."l‘
Sociological Jurisprudence has its origin in positivist
philosophers in the sense that each subject has a continuous
development from the positivist philosophy of Comte, who was
the founder of the positivist school, but both havelong progressed
beyond this and are now wholly independent of it . Chermamt
and Berolzheimer, however, insist that sociological Jjuris-
prudence must be identified with a philosophicel Jjurisprudence
of the positivist type. |
According to Pound,z‘ sociologicel jurisprudence has
already appeared in three stoges and 18 beginning to assume:a
fourth. He calls these atages the mechanical stage (p6§iti-
vists), the biological stage, the psychological stage, and
the stage of unification.
The positivists, those representing the mechaniocel stage
of sociological jurisprudence, owe their tendency largely to
the general point of view of the time, which was mainly mecheni-
cal or mathematical. In the early part of the nineteenth cen-
tury men attributed the existence and the development of all
things to certai#‘mechanical laws. Wo recognize the tenden-
cy in the mechanical stage of sociologicel jurisprudence

to e the same as that in the first positive philosophies of

1. 1Ibid. ’ .
2. Pound: op. cit., p.491. : -
3.
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law. An analogy may be drawn beiween the representatives

of the mechanical period of sociology and those of the his-
torical school in so far as both regard law as a developument
emphasizing its changes and attempting to relate them to the
changes occurring in society.l. In America this doctrine has
assumed its most emphatic form in Brooks Adams.

The position of the mechanical stage of sociological
jurisprudence, of which August Comte was also & representa-
tive, 1s well expressed in the following quotation, "The
sovereign being only a vent or mouthpiece, the form the mouth-
piece takes, or the name given 1t is immaterial. The domi-
nant class, whether i1t be priests or userers or m ldiers ar
bankers, will shape the law to favor themselves, and that
code will most nearly approach the ideal of justice of each
particular age which favors most perfectly the dominent class."2

The wesknesses of this theoxry are due to the faot.jhat
1t 1eaves out of account the quest of jurists and Judges for
an ideal of absolute, eternal Jjustice, well or i1l cmceived,
to which they make the rules pnforced in tribunels approximate
go far as possible, as well as "Juristic tradition, that is
traditional principles and traditional modes of reasoning

nd.

therefron. These are the things which influence and in-

1. CHarmont: La renaissance du droit naturel, p.1l1l7 et seq.
5. Brooks Adams: Centralization and Law,(1906), p. 63-64.
3. Pound: op. cit., p.494-95.
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deed determine existing laws. Like the historical school,
therefore, it holds that human effort is futile.

The adventages to be derived from this theory are first
of all that 1t emphasizes the importance of society as a
whole, doing away with the jndividuslist basis, and secondly
that it shows the necessity of tho relation between law and
other social phenomena. In this way the positivists suggest-
ed broasder bases for the other schools and did much to bring
about the social-philosophical schodl.l' This was no doubt
largely due to the significant work of Darwin, whose theory
of evolution was becoming wide-spread, and invaded the field
of jurisprudence as well &8 that of other sciences. This idea
of evolution had & broadening effect upon the science of Juris-
prudence. The fallacy of this t heory with regard to Juris-
prudence lay in the faoct that it emphasized too much the
force of evolution as a primary cause of law, whereas, it is
at best only a secondary factor in the determining of law.

Sociological Jjurisprudence came to have & psychological
tondoncy. This was due to the fact that the study of ocol-
lective personality ocame tp absorb the interests of certain
writers, especially Gierke, and to the fact also that 1t was
maintained that "psychic forces are as real and natural as
physical forces......and that they are the true causes of

all social phenomena.” Gierke, in contrast with the- histori-

1. Pound).' op. cit., P 495.
2. Ward: Dynamic Seciology, I, 457 et seq.
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cal school of his time emphasized the social will rather
than the individual will as the basis of law. "What man is
he owes to the union of man with man. The possibility of
creating associationg which not only enhance the power of
those Who live contemporaneously but above all, through thelr
permance, surviving the personality of the individual, dind
the pasﬁ of the race to those to come, gives us the possiblli-
ty of the development of.history."l' With Gierke the group-
will and the group-motive came to be emphisized rather tham
the individual will snd the individual motive. The idea

of the state came to be regarded as less lmportant them the
jdea of society, and 1t was even said that "the state is not
g0 necessary to law as association or society which has the
power of expressing a collective will on account of common

2
ideas and motivest *

Through this group idea the princi-
ple of relativity\is brought out. We have the development
of law described as "a process of psychology of peoprs.“s‘
Law, therefore, can never be an sbsodute creation, but must
be ever changing and developing. "Thus we see that law is
as varisble as man himself; and the attemtp to include it
in an abstract and absolutely valld system has sbout as
much chance of success ag the attempt to introduce & uki-

versal 1&nguage."4' Soclety has been defined as the “eg-

gregate of the psychological relations between men vhich

GIERKE: Das deutsche Genosgenschaftsrecht,I,p.l.
Wundt:  Logik,II,2 ed. ,543 (1895).
op. ¢it., p.533.
Wundt: Bthics (trans.by Titchener et al. )III P 161 (1892)

#> &3 o+
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are manifest in the external world."l'

Werd did much to cause the biologloal position to be
abaﬁdoned in favor of the psychological.z‘ This gave & place
to the idea of effort. At the end of the nim teenth century
and the beginning of the twentieth, sociologists begen to
reglize that none of the methods previously adhered to wers
adequate and yet that all were essential. A stage of unifi-
cation hes resulted, or, rather, is resulting. Not only must
the various methods pf considering sociological jurisprudence
be tnified, but jurisprudence i1tself muwt be regarded in its
connection with the other socisl sciences. A1l the s ocial
geiences must become unified.s'

With this fact in view - that jurisprudence and politics‘
in cobperation is the significant method insuring progress,
the sogiological school endeavors by every available means
to strengthen this cobperation. Its tendency is to emphasize
the possibilities of effort in the making and enforcing of
laws. In this rgspact it aiffers from the earlier schools
which did . not take this into account. Another distinguish-
ing feature of this type of jurisprudence is the stress 1t
lays upon the other social sciences as influencing amnd even
largely determining legal principles. In. studying for the
purpose of making or of enforcing laws, the followers of
this school direct their attentlon rather to tg%gr sooioldgioal

1. Jellinek: A11§emeine 4faatslehre, 2 ed. p.89(1905); also
in 1 ed. (1900). ° ' ' ’ T ’

5. See Ward: Dynsmic Sociology (1883); The Psychic Factors
of Civilization (1901). ' -

3. Bosanquet: Philosophical Theory of the State, p.36 (18891).
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factors, to other conditions generally, than to the study
of other legal systems, es was the method of the histori-
cal end other schools of Jurisprudence. The sociological
schbol, in studying other legal systens, emphasizes the ef-
focts of those systems, rather than the systems themselves, in de-
termining their value. Laws are made and enforced with re-
gard to their effect upon socilety rather than to thelr ac-
tusl content. There is also a tendency in law to place some
stress upon individual cases and to allow for some flexi-
bility of the law where Justice, determined in part by at-
tendant conditions, demands such flexibility. New Natural
Rights influence the formulating of workable laws which axe
evaluated according to their social effect rather thm their
- precedential authority. After the laws gre1thus formulated
1t becomes & matter of constant care to discover how said
1aws can be mado most effective, using continuous effort to
meot the everfchanging conditions with new and improved
methods; finally reaching, in many cases, the desirability
of revision of law, as the necessity of the same becomes ap-

parent.
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